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A. C. Croft 
New President of the AAA 


HE American Arbitration Association is proud to announce the 
y ene of its new President, Mr. A. C. Croft, a worthy successor 
to a long line of illustrious predecessors from Anson W. Burchard 
to the Hon. Spruille Braden and a man who continues their high 
standards of integrity, experience and eminent position in public 
life. 

In a period when our nation is preparing for a possible armed con- 
flict, it is of vital importance that commerce and industry function 
with continuing efficiency, the basic condition of which is undis- 
turbed good relations between management and labor. Mr. Croft’s 
past activities offer a safe guaranty of his being the right man to 
head the Association in these difficult times. 

He has had ample opportunity during his long and successful 
career, ten years of which were spent as a top executive of the 
McGraw-Hill Publishing Company, to study the mechanism of the 
country’s economic life and to discover the necessity for improve- 
ments in labor-management relations. When he became President of 
the National Foremen’s Institute, he established and realized a 
program that brought considerably improved relations between work- 
ers and supervisors. By selecting and training a new type of fore- 
man, the road was opened to promotion “from within.” 

Mr. Croft’s first activity as President of the Association will be a 
twenty-five city air trek, during which he will discuss the key role 
arbitration can and may play now in national defense production as 
it did in World War II. He has already announced that the facili- 
ties of the Association have lately been placed at the disposal of the 
Defense Coordinator, W. Stuart Symington. 

He will emphasize the need for strengthening the domestic economy 
through the use of arbitration and he will meet management and 
labor groups around the country, pointing out to them the advan- 
tages of writing arbitration clauses into their commercial contracts 
and collective bargaining agreements, and the security this will bring 
to the war production effort in the United States. 
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The Non-Partisan Administrator 


MPARTIALLY administered arbitration assures the parties of a 

fair hearing. As an independent administrator, the American 
Arbitration Association, throughout thousands of arbitration hear- 
ings, has not been concerned with the substantive elements of the 
cases and their merits, but solely with the technical aspects of 
administering the arbitration proceedings. 

On the other hand, trade association arbitration panels neces- 
sarily must maintain uniformity in handling disputes and in apply- 
ing and interpreting the terms of a contract for the sake of the 
specific trade with which they are concerned. Such arbitration is, 
of course, valuable to the particular industry involved, as it helps 
to establish uniform trade practices which are instrumental in 
reducing the number of disputes within the industry. 

From its vantage point of detachment, however, the Association 
is able to apply a procedural yardstick without looking to the terms 
of the contract or to the customs and usages of a particular trade. 
Thanks to this objectivity, parties representing widely divergent 
viewpoints and areas of interest have thus been able to submit their 
disputes to the Association, confident that the impartial administra- 
tor will provide them with an unbiased hearing. 

In recommending the inclusion of an arbitration clause in any 
given instrument, the American Arbitration Association maintains 
its non-partisan character by assuming no position or attitude on 
the instrument itself. Its sole province is the agreement by the 
parties to submit their disputes to arbitration; the parties and 
the arbitrators are the ones upon whom devolves the responsibility 
for determining the merits of claims under the principal contract. 
As a corollary, the Association assumes no liability for the legal 
validity or enforcement of the arbitration clause. Its recommended 
clause states clearly that “judgment upon the award may be entered 
in any court having jurisdiction,” and it has been upheld when the 
parties exhibit a clear intention to be bound by its terms. However, 
the enforcement of judgments entered upon arbitration awards 
falls within the jurisdiction of the law, and while the Association 
may support measures for the proper implementation of its awards, 
it does not itself assume this obligation. 
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Ideological Factors in Public Discussion* 


Harry Estill Moore 


Professor of Sociology, University of Texas 


ISCUSSION leaders often find themselves frustrated by stubborn 
D and illogical refusal on the part of discussants to face and 
accept points of view, or even statements of fact, which seem to the 
leaders to be obviously correct and based on sound reasoning. 

It would appear that participants in the process of public discus- 
sion often come into the situation with their minds firmly made up 
not to recognize the value of any arguments advanced by the “other 
side ;” nor even to recognize the validity of facts cited by their 
“opponents.” At the same time, both sides appear to be motivated 
by a sincere desire to solve their mutual problems in the most logical 
and feasible manner possible. Their actions and their expressed 
desires simply do not jibe. 

This situation is, in part at least, a result of the prevalence in ovr 
society of the ideology of conflict. From the time of Hobbes and 
Darwin, social theorists have taught us that we must fight for what 
we want; that fighting is the natural and good way of attaining 
ends. This theoretical assumption has been given a sort of empirical 
support by the fact that we have come into contact with other and 
weaker peoples and societies over whom we have easily prevailed 
by conflict techniques. Under such conditions it is small wonder 
that we have adopted an ideology, or philosophy, of conflict. It has 
worked. 

So we teach our children, and ourselves, that if we want a thing 
we must fight for it. We set up elaborate competitions to prove to 
ourselves that we are better fighters than others; and take care, in 


* Editors’ note: It has been our aim to bring Journal readers not only such 
articles and notes as pertain to the technical aspects of arbitration but to discuss 
steps in its march forward. We have also aimed at offering material to round 
out the picture—ideological and philosophical commentaries to stimulate the 
imagination, directly applicable in their own way to the psychology of conflict 
and ways to resolve conflict. It is in this spirit that we offer this article. 
As always, comments are invited. 
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our own group, to see that the competition is varied enough so that 
each may reasonably hope to win something by fighting his best. 
We rationalize such practices by assuring ourselves that this is the 
law of nature; that he who fights best wins most. 

Within our own group we set up rules to keep this spirit of con- 
flict within due bounds. Next after regulation of sex, societies 
everywhere have perhaps concerned themselves most with regula- 
tion of conflict and its slightly modified form, competition. Within 
our own society, we have multiplied such rules as we have put 
increased emphasis on conflict as the pattern of successful life. 

Curiously, both Hobbes and Darwin saw conflict only as a means, 
not as an end of value in itself. Hobbes thought conflict made 
essential such stringent rules and such overpowering force as to 
make successful conflict impossible. Darwin saw conflict as a 
means of bringing about change in the biological world. The first 
social scientist to apply his theories, Walter Bagehot, came to the 
conclusion that cooperation, not conflict, is the quality which has 
highest survival value. 

When men get together to discuss common problems and approach 
their task with a philosophy of fighting for what is wanted and with 
the confliction that “we” values are good, while “they” values are 
at the least subject to deep suspicion, it is small wonder that diffi- 
culties are encountered and antagonisms are likely to flare. 

Members and representatives of each group feel that they are 
protecting values cherished by all right-thinking men and are impa- 
tient and short-tempered with those who seek to destroy such values. 
In such a situation communication ceases or is maintained only by 
efforts which require a constant partial denial of each discussant’s 
duty, as seen by him. Bad conscience develops into overt hostility 
and it is felt that it would be better to allow the discussion to break 
off completely than to go on under such circumstances. 

Persons trained in the philosophy and techniques of conflict can- 
not be expected to be efficient in the field of discussion, certainly not 
in working out differences through deliberation. The type of per- 
sonality produced by such training is almost inevitably committed, 
in advance, to the notion that the way to solve differences is to slug 
it out, “and may the best man win.” Such an ideology shows little 
advance over the old notion of trial by combat, and fails to take 
into account other possible means of adjusting differences which 


may work out to the mutual advantage of both persons, or groups, 
involved. 
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There is likely to be, also, contempt or fear on the part of each 
for the spokesmen of the other side. Many conflicts, it would seem, 
devolve into a personal antagonism toward the opponent. It has 
been remarked by an eminent psychiatrist that there are no purely 
personal problems, that all problems involve two or more persons, 
though all but one of the persons may be imaginary. In the dis- 
cussion process it is possible that the protagonist of a divergent 
point of view may be imbued, through imagination, with qualities 
which make him worthy only of hostility and opposition. The fight- 
ing man may imagine the conciliatory personality to be so weak 
as to be contemptible; the conciliatory person may see the fighter 
as representative only of brute force and therefore incapable of 
reasoned agreement. 

Where the proponent of a different point of view displays a 
possessiveness which identifies the person with his point of view, 
the likelihood of such antagonisms is greatly increased. The person 
becomes no more than a symbol of the idea he has expresssed, and 
an effort is made to destroy him in the naive belief that his destruc- 
tion is also the destruction of the idea for which he has spoken. 

Thus, apart from or in addition to the issues involved in a dis- 
cussion, it seems there are various personal factors involved which 
may increase the likelihood of discussion becoming controversy and 
of controversy rising to the level of conflict. An expressed willing- 
ress to compromise may be taken as a confession of weakness of 
position or of fear of inability to win in a fight and so encourage 
an attack as the best means of defense. Similarly, a protagonist 
feeling himself to be in a weak position if rational persuasion is 
relied upon may be quick to resort to conflict either to hide that 
weakness or in the belief that he can win more quickly and easily 
by imposing his point of view by force. Emotion is likely to take 
over in either situation, as it is where the backgrounds of the persons 
involved in the discussion process are so marked as to make for 
distrust of the others’ aims and ideals. Where one discussant feels 
distinctly that he is either inferior or superior to another, he is more 
likely to resort to force. Discussion is essentially a democratic 
process, to be carried on between those of approximately equal status. 

What we do not often enough realize is that when the groups repre- 
sented are from widely divergent backgrounds there is not a single 
truth represented, but two truths, each of which is the only 
possible truth to each side. Perhaps neither is rational or logical 
truth; frequently both are ideological, that is, founded only on 
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customary ways of thinking and acting. This does not detract from 
the tenacity with which such a truth is defended. Quite the con- 
trary. 

Here, it seems, we have a situation which calls forth behavior 
very similar to that of those emotionally ill persons who are said 
to have a complex or even those who are described as paranoiac. 
In both conditions the victim may be able to reason logically and 
to arrive at logical conclusions save in some particular area. When 
this area is involved, evidence is discounted, or, more frequently, 
given such an interpretation as to make certain that it will support 
the conclusions desired. Effective communication becomes impos- 
sible not because of lack of the tools of efficient communication 
but because of factors within the personalities of those assessing 
the evidence. 

To most of us the good is that which is customary; the bad is 
foreign or unknown. That is, our standards of right and wrong are 
folk, ideological, and not necessarily coincident with either logic or 
ethics. 

Under conditions described above, how is it possible for repre- 
sentatives of different groups ever to agree? Obviously they do, 
and often. 

Agreement may come about through various avenues: complete 
overpowering of one group by the other, as in warfare; compromise 
in which each wins a partial acceptance of its viewpoint; concilia- 
tion, in which concessions are made because of higher values in- 
volved; arbitration, or submission to the decision of someone 
representing a larger and more powerful group than either of the 
contestants. 

But back of all of these, save the first, there is again this element 
of ideology which is shared by all involved. Up to the national 
state, at least, persons and groups have a common cultural and 
social background so that what is shared is much more than what 
is exclusively possessed by any one group. Thus the area of agree- 
ment initially is much broader than that of disagreement; we agree 
in general, but disagree in particular. Further the intensity of 
disagreement may range from slight to absolute, depending it would 
seem on the degree to which the points under discussion have a 
“sacred” or nondisputable character. Not all disagreement is oppo- 
sition, by any means. It may indicate no more than a preference 
for an alternate route to a goal desired by all. This large area 
of agreement is not expressed, however, because of the underlying 
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ideology of conflict. Trained to achieve through fighting, discus- 
sants begin, often, by seeking out those issues for which they are 
willing to fight. This notion has gone so deeply into our thinking 
that discussion is sometimes equated with controversy. Each 
participant enters the discussion process with the idea that it is to be 
a free-for-all fight. And that is exactly what it becomes. But, it 
may be suggested, this is not the only way in which discussion 
may be carried on. 

If we had adopted a philosophy of cooperation, if we realized 
that morality is to a large extent relative to time and place, if 
we were aware of the vast importance of group membership in the 
formation of our opinions perhaps we might see our own foibles 
as we now see those of others and could carry on discussion of 
the factual evidence in terms which meant the same thing to all of 
us. Lacking such an achievement, perhaps we can do something 
about it by becoming aware that such factors do operate in the 
thinking of others and, therefore, we can make allowances for their 
irrationality. 

Personality factors loom large, also, in avoiding the growth of 
conflict out of discussion. Perhaps the key figure is the leader 
in such a situation. If democratic procedures are followed, if the 
discussion is kept open and all participants are given free reign to 
express their views while at the same time the leader is careful 
to direct attention to those areas of potential agreement rather than 
those in which disagreement is to be expected, the chances for agree- 
ment are greatly increased. This often may be done by a sum- 
mary of what has been said on all sides in which such agreement 
as has been reached is emphasized and those points on which agree- 
ment seems posssible are carefully laid out for further examination. 

If the leader is skillful enough to keep the conversation on the 
level of discussion rather than allowing it to become an argument, 
chances for agreement are further enhanced. So long as we dis- 
cuss, we are likely to behave rationally, at least in terms of our own 
rationality; when argument is undertaken we often become emo- 
tional to the degree that the matter of greatest importance seems 
to be the establishing of our point and forcing acquiescence to it 
rather than discovering ways in which our problems may be solved. 
Discussion calls for careful selection of those to take part in the 
conversation, for reasoners rather than for fighters. Such selec- 
tion, however, is contrary to our prevailing philosophy which 
makes us wish to choose as our representatives those who are 
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known for their courage in fighting and who “refuse to be pushed 
around.” In spite of this tendency, it is entirely possible that the 
person who will actively seek to “work things out” and who will 
refuse to allow his emotions to dictate his actions may be the 
superior discussant. Opinions seldom yield to frontal attack; they 
are more readily changed by the acceptance of successive exceptions 
and modifications until their central structure crumbles for lack of 
buttressing supports. 

Where conflict has already blazed forth, it would seem especially 
efficacious to call attention to the areas of possible agreement, both 
as a method of setting up grounds for potential agreement and as 
a diversion from the areas in which agreement clearly is no longer 
possible. Here the closer the groups are in origin, the larger such 
common background area of potential agreement; but it is also 
axiomatic that the bitterest fights are between factions of the same 
group. This is explained on the ground that each faction sees the 
other as made up of apostates or traitors who are trying to destroy 
sacred values which even they formerly recognized. Hence even 
minor divergencies may be the occasion for the bitterest conflict 
so long as attention is focussed exclusively on such differences and 
the vast areas of agreement are ignored. 

It is suggested, then, that when a discussion can be directed 
toward mutually held values and firm agreement secured in this 
area, the divergencies may not appear so vitally important when 
they are discussed and amicable settlement may be more easily 
attained. The prospect for such success would seem to be enhanced 
by an awareness of the folk nature of many of the opinions and 
convictions voiced by representatives of each side. Understanding 
certainly does not always promote agreement, but intelligent and 
lasting agreement would seem to be an impossibility without under- 
standing. 











The Function of the Arbitrator in 
Inter-Governmental, Commercial and Labor Disputes* 


Andrew J. Graham 
Member of the New York Bar 


H ISTORICALLY, litigants have resorted to arbitration most fre- 
quently in three classes of controversies. First, arbitration 
has figured prominently in the field of international law. Twenty- 
four hundred years ago, the Greek city states resorted to arbitration 
as an effective substitute for war. The second class of disputes 
which traditionally has been submitted to the arbitrator’s award has 
been all manner of commercial disputes arising in both domestic and 
foreign commerce. Labor disputes constitute the third class, and 
they, of course, have come into existence only recently with the ad- 
vent of organized labor and collective bargaining processes. 

The labor dispute presents problems different in character from 
those ordinarily encountered in international or commercial relation- 
ships. Yet arbitration procedures have undergone practically no 
change to meet the particular problems so frequently encountered in 
a labor-management dispute. 

Arbitration in international law functions as a rational and civilized 
substitute for war. The parties to such disputes are usually sov- 
ereign powers who recognize no superior. The law governing inter- 
national relations constitutes a sort of international morality which 
has never been unanimously accepted at any given time by all states. 
At most, international law consists of concepts generally held among 
nations subjectively representing what is “right” and “just.” Thus 
it has never been possible for the arbitrator of a dispute between 

* Editors’ note: It is out of controversy that the best path, most acceptable 
to the greatest number, is most frequently discovered. One of the contro- 
versial subjects in modern labor arbitration practice concerns the point at 
which a determination shall be made as to whether or not a dispute exists and, 
if it does, whether or not it is arbitrable under the contract. In discussing 
the function of the labor arbitrator, Mr. Graham offers his views and recom- 


mendations on those subjects. Pertinent comments—both concurring and dis- 
senting—are invited and will be printed in future issues. 
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nations to have as a guide rules such as those which govern the rela- 
tionship between a state and its citizens or that of the citizens to 
each other. In this field, therefore, the arbitrator’s function has been 
to take the evidence and to render his award based upon an evalua- 
tion of the facts in the light of his own convictions as to right and 
wrong. Because of the uncertain character of the rights themselves, 
the arbitrator has necessarily had wide leeway in deciding rights in 
international disputes, being limited, in reality, only by the rule that 
awards must be made only upon the basis of the parties’ claims. 
Essentially, therefore, in this field the arbitrator has been the undis- 
puted judge of both the law and fact in the case before him. 

In the field of commercial law the arbitrator has also been recog- 
nized to be the judge of both the law and the facts. But here the 
law has a high degree of certainty which finds almost universal ex- 
pression in the customs of merchants. Any merchant worthy of 
the name instinctively knows commercial law, although to him it 
may be custom or habit rather than law in a technical sense. More 
than in any other field, commercial law is based upon universally 
established custom. In commercial disputes, therefore, even if the 
arbitrator and the parties lack legal training, they tend to follow the 
custom (law) of merchants, and the arbitrator’s function is primarily 
to find the facts and to apply fixed and unchallenged rules of private 
law to them. In both international and commercial disputes the ar- 
hitrator determines both the facts and the law, but, as we have shown, 
the basis for his adjudication of legal questions is entirely different. 

The labor dispute involves the factual aspects such as are present 
in any litigation, but it resembles neither arbitration under the vague 
principles of international law nor that under the positive and widely 
accepted rules of commercial law. Despite this, in labor cases the 
arbitrator has the same authority to judge the law and the facts as 
he does in the other classes of cases. In international law the govern- 
ing principles have at least a sort of general acceptance. In com- 
mercial law the rules have universal acceptance. In these classes of 
cases the parties differ generally only upon the facts, both sides 
recognizing and accepting the applicable principles or rules. The 
parties have the same point of departure and a plaintiff seller today 
may be a defendant buyer tomorrow. In the labor controversy, the 
position of the parties is constant with management at one pole and 
labor at the other. Admitted, they have certain common interests, 
but obviously there are more frequently selfish interests which must 
be restrained by fixed rules of law that, in many cases, can be no 
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more than the result of legislative or judicial compromise. 

The problems presented in labor relations are often complex, cer- 
tainly far more so than those presented by ordinary commercial situa- 
tions. Moreover, the need for certainty in labor relations is dictated 
by important human and social considerations as well as by the tre- 
mendous sums of money which may be lost through errors in deter- 
mining policy. Labor and management cannot afford to leave the 
adjudication of a labor dispute which should be, and easily may be, 
governed by fixed rules of law, to an arbitrator who is not bound to 
follow the law and who may be more strongly influenced by his own 
personal concepts of social justice than by recognized principle or 
established custom. 

Labor law consists of ordinary contract law, special statutory law 
and such common law rules as have developed and are in the process 
of developing in the courts. These rules are far more firmly estab- 
lished than the broad philosophical concepts of international law, and 
yet are not nearly so well recognized as the rules of commercial law. 
Nevertheless, there is an established body of labor law which ar- 
bitrators can and should, but are not bound to, follow. If the rules 
of labor law become as fixed, certain and well known as those of 
commercial law, the arbitrator may be expected to follow them 
automatically. But until they are so established, there is grave 
danger that the arbitrator may approach the case before him with 
an attitude which would be proper only in the field of international 
law. 

It is of great importance that arbitrators apply labor law uniformly 
and inflexibly in all labor-management disputes, because essentially 
the rights of the parties spring from and depend solely upon that 
law. Arbitration, therefore, should develop to meet the special cir- 
cumstances presented by the labor controversy. If it does not do so 
there is little doubt but that the courts will intervene more and more 
frequently upon the pretext that the arbitrator exceeded his author- 
ity, failed to decide the points in issue, or was guilty of some other 
“misconduct.” Where an arbitrator is required to interpret a con- 
tract, unless his decision follows closely the thinking of the courts 
we will have more decisions such as that in the Cutler-Hammer 
case,’ where the court said that although the arbitrator had the right 
to interpret the contract, if its meaning is clear no interpretation 
is necessary and what the contract means is a question for the courts 


1271 App. Div. 917 (1st Dept., 1947), aff'd without opinion for the majority 
by the Court of Appeals, 297 N. Y. 519 (1947). 
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to decide. Decisions such as this suggest that if arbitration pro- 
cedures do not develop to meet new circumstances, the courts will 
intervene, with the result that arbitration may become simply the 
first step in a protracted litigation. 

It is submitted that the most effective way to avert this is for 
parties, in their submissions or agreements to arbitrate, to specify 
that the arbitrator’s decision as to the facts shall be final and binding 
upon the parties provided that his award is based upon applicable 
state and federal law. The decisions of the courts but not those of 
arbitrators would form binding common law precedent. If the 
decisions of arbitrators are themselves to constitute precedent to be 
followed in arbitration proceedings, they must first, by a constant 
uniformity, be raised to a greater dignity. Eventually, of course, it 
is easily foreseeable that if the subjective inclinations of arbitrators 
are wholesomely curtailed, the courts themselves will seek their pre- 
cedents in the awards of arbitrators as well as in judicial decision. 
This one step alone, we submit, of inserting the requirement that 
arbitrators in labor disputes must follow the law, would have far- 
reaching and beneficial consequences. 

It would be no more difficult for the parties and the arbitrator 
to adhere to established criteria in determining the right of a matter 
than to permit serious proceedings to function as a quasi-judicial 
free-for-all in which both sides claim the protection of the arbi- 
trator for their own personal concepts of “justice.” To follow 
the law can serve only to bring to the arbitration of labor disputes 
the positiveness and certainty which parties to commercial arbitra- 
tions expect as a matter of course. It is not contended that 
formality is always necessary. The need is rather for the establish- 
ment of a simple and direct procedure which will permit arbitration 
of labor disputes to proceed with dispatch, economy and efficiency 
and with a maximum of “informality” consistent with the making 
of a just and intelligent award. 

The claims of the parties, the issues framed by their claims and 
the relief sought should be settled before the arbitrator sits down 
to hear the case. Unless the arbitrator understands with certainty 
what issues should be determined, it will be utterly impossible for 
him to make any intelligent decisions relative to the admissibility 
of evidence. An informal complaint, answer and reply to any 
counterclaims contained in the answer should be established. These 
pleadings need not be either technical or formal, but they should 
be sufficiently clear to permit the framing of issues by the Tribunal 
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Clerk of the American Arbitration Association, who should reduce 
the issues to writing and secure the parties’ approval to them. In 
most cases there would be no dispute as to the arbitrable issues, as 
admissions and denials would be reasonably clear in the pleadings. 
In case of dispute as to the issues the Tribunal Clerk could make 
contact with the parties—usually by telephone—and settle the mat- 
ter. Whatever difficulties he encountered would certainly be slight 
when contrasted with the inefficiency inherent in attempting to frame 
issues before an arbitrator in a room filled with witnesses idly wait- 
ing to be called. Once reduced to writing by the Tribunal Clerk, 
the issues would be presented to the arbitrator in concise written 
form and the hearing could proceed without delay. 

We have suggested that the arbitrator should be bound to follow 
the law. What should be done when the issues as framed fail to 
present a cause cognizable under the applicable law, that is, if 
either the plaintiff in his complaint, or the defendant by way of 
counterclaim in his answer, has failed to state a legally justiciable 
claim? Should this occur the first matter to be decided by the 
arbitrator should be the question of law presented by an objection 
raised by one party to the legal sufficiency of the other’s claim. It 
is submitted that this matter should not be considered by the arbi- 
trator at the hearing. It should be disposed of in advance by a 
simple written motion on which he could hear the parties or their 
attorneys before they are ready for the hearing with their wit- 
nesses in attendance. This adds a procedural step to the arbitra- 
tor’s duties, but it would give ample opportunity to the parties to 
explain their claims in detail. If at the beginning of a proceeding 
a party is cut off short and told he has no claim, he may feel some- 
what aggrieved, but not nearly so aggrieved as he would were the 
bad news withheld until the close of the case after he had gone to 
the trouble and expense of presenting his case in full. 

Then there is the matter of the admissibility of evidence. We do 
not propose that an arbitrator should be bound absolutely to follow 
the rules of evidence, but he should be required to admit only that 
evidence which is relevant to the issues actually before him. It is 
futile to frame issues if evidence is to be admitted which does not 
bear only upon them. The party against whom such evidence is 
introduced is placed in an extremely hazardous position and he is 
not helped by the arbitrator’s benign pronouncement that he is “only 
taking it for what it is worth.” Just what is it worth? If it is 
worth nothing, it should not be received for its lack of probative 
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force. But if it is received, there is the implication that the arbi- 
trator thinks it has some effect, and if it is worth something to the 
arbitrator then it must be met by countervailing evidence. At this 
point logic departs, issues are obscured, and the case is out of hand. 

The proceedings before the Federal Trade Commission have some- 
thing of the same informality as arbitration. The Commission’s 
Trial Examiners who preside at hearings are directed by its rules 
of practice to admit “relevant, material and competent evidence, but 
are required to exclude irrelevant, immaterial and unduly repetitious 
evidence.” The omission of the word “incompetent” from the class 
of evidence which is to be excluded leaves the door open for the 
acceptance of relevant and material evidence which may be techni- 
cally incompetent. Thus hearsay evidence may be admitted within 
a Trial Examiner’s discretion. 

A similar rule would undoubtedly be beneficial to govern the ad- 
missibility of evidence in arbitration proceedings. Of course, ordi- 
nary errors made in the ruling on admissibility of evidence should 
not vitiate the arbitrator’s award. It is only where the error is obvi- 
ously prejudicial to one of the parties that this effect should follow. 
The existence of a reasonably definite rule, but one which provided 
a fair measure of latitude to the parties and to the arbitrator, would 
not only facilitate the performance of the arbitrator’s duties, but 
psychologically would tend to induce the parties to refrain from 
recriminations involving remote collateral matters. 

We have the firm conviction .hat the labor dispute should be tried 
in the tribunals of arbitration rather than in the courts, but we 
believe that this can continue to be feasible only if arbitration can 
develop so as to make recourse to its tribunals cheaper, more effi- 
cient and more satisfactory than the courts. The suggestions we 
make are intended only as points of departure for those whose 
inclinations and interests in arbitration have caused them to conclude 
that the need for some manner of reform is overdue. 








Labor Arbitration in the News 


Retention after discharge of an equity in the trust fund 

has become one of the more complicated issues arising out of newly 
instituted pension programs. The Ithaca Gun Company and the 
International Association of Machinists, Local 1607, have provided 
for the solution of such a problem with the following clause: 


“If it is determined under the . . . collective agreement. . . 
that an employee in the bargaining unit shall have been dis- 
charged for cause, such discharged employee shall forfeit all 
his rights to the amount credited to his account in the Trust 
Fund, provided, however, that the employee shall have the 
right in his sole discretion to arbitrate the question of whether 
or not he was discharged for cause in accordance with the 
provisions of the aforesaid collective agreement which pro- 
vides for arbitration under the voluntary rules then obtaining 
of the American Arbitration Association, and that the cost 
of the arbitration shall be borne equally by the company and 
the employee, and that, if the employee (or the Union as his 
agent) does not demand arbitration within five days after 
discharge, neither the employee nor the Union shall there- 
after have the right to question the correctness of the same.” 


Settling disputes “on the double” assumes greater importance 
as management and labor concentrate on maximum productivity. 
One company’s new way to reduce time lost while workers discuss 
their gripes with union stewards is to give stewards the right during 
lunch period to visit any department where there has been a com- 
plaint and to discuss it. Another firm has bargained for a clause 
speeding up the grievance procedure as a buffer against spur-of- 
the-moment walkouts. Under its terms, emergency grievances— 
those which if not settled promptly could result in serious loss—can 
be taken up at a meeting called for that special purpose or can be 
carried to the highest level of the grievance procedure without loss 
of any time. Still another proposal is to set time limits for every 
step. Another type of clause seeks to prevent changing grievances 
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once they have been reduced to writing. Intermediate steps can be 
skipped when serious grievances—e.g., those involving discharge— 
by their nature indicate that top level management and union officials 
will be needed to make the decision. 


Need for better understanding of the arbitration process 

and for knowledge of “its application to certain labor relations prob- 
lems is of great importance,” especially in view of its increasingly 
“widespread and significant” use, said Dean C. C. Balderston of the 
Wharton School of Finance and Commerce in his announcement of 
the Second Conference on Labor Arbitration, held November 17, 
1950, in cooperation with the American Arbitration Association, the 
Industrial Relations Research Association and the National Academy 
of Arbitrators. The Conference brought together speakers whose 
wide experience enabled them to make a substantial contribution to 
education on the issues programmed which included: The Arbitra- 
tion Clause of the Labor Agreement (scope and content of the 
clause, mechanics and procedures of arbitration, awards and opin- 
ions), Nature of the Arbitration Process, Arbitration Problems of 
Current Importance (arbitration of eligibility disputes under pension 
clauses, criteria for arbitral determination of wage grievances), and 
National Labor Policy: The Place of Mediation and Arbitration. 


“Suitable methods” for settling grievances of public workers 
were recommended by Professor Murray Seasongood of the College 
of Law, University of Cincinnati. Speaking before the Third Inter- 
national Congress of Comparative Law on “The Right of Public 
Employees to Strike,” he called upon public officials and labor leaders 
to develop new approaches applicable to such workers as alternatives 
to their retaining that right. “With the extension of public activi- 
ties, national, state and local, to fields that some years ago were oc- 
cupied exclusively by private initiative and capital, the number of 
public workers has been greatly increased.” A resulting problem is 
that of a city streetcar worker, for example, who “may plausibly 
urge that he should have the same rights of collective bargaining, 
including [the] right to strike possessed by him when the same street 
railway was operated privately.” He must be shown that the situa- 
tion resulting from city ownership of the utility is decidedly differ- 
ent. “The best thought of officials and labor leaders alike should, 
therefore, be concentrated on the devising of suitable methods of 
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adjusting controversies between the public authorities and their 
employees.” 





Facts, contract, patience and persistence 
are essential tools for settling grievances, according to a lively and 
informative booklet, 20 Questions and Answers for TWUA Stew- 
ards. This handy guide, put out by the Textile Workers Union of 
America (CIO), cautions that the contract is an instrument to be 
lived up to by both sides, defines grievances and tells how grievances 
should be settled. The keynote is cooperation, with both fighting 
and bootlicking scorned. The booklet is supplemented by an easy- 
to-use dictionary of terms with which stewards should be familiar, 
and should prove a valuable item in labor’s expanding program to 
educate stewards in the use of grievance machinery. 


An industrial relations council, 
a revision of the wartime labor-management production committee, 
has been established at Pitney-Bowes, Inc. Its aim is an exchange 
of ideas to facilitate greater cooperation. Elected employee repre- 
sentatives meet at the plant once a month with management appointees 
from every plant level to discuss all phases of business—productivity, 
work methods and working conditions. At these meetings, manage- 
ment learns how its workers feel and why, and at the same time is 
able to share problems with those upon whose cooperation in the 
long run depends their solution. 








Georgia’s Workmen’s Compensation Law 
was studied at a meeting attended by representatives of Georgia 
industry and labor unions and of various insurance companies. An 
amendment proposed by labor was that cases on occupational diseases 
should be heard by the Industrial Board instead of the medical 
group. It was pointed out that the Industrial Board is composed 
of representatives from labor, industry and the public, and is there- 
fore better versed in conducting hearings and sifting evidence than 
is the medical board which has so concentrated on technical matters 
that occupational disease cases heard by it have often dragged out 
into long court appeals procedures. According to a report by Secre- 
tary-Treasurer Henry W. Chandler of the Georgia Federation of 
Labor, “industry indicated it would cooperate in changing the inequi- 
ties of the present law.” 
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“Quick, fair, impartial disposition” is the arbitration way 
says the Research Institute of America in a recent Labor Report, 
and in view of present world conditions the formulation of a program 
for improving management-labor relations is imperative. The Edi- 
tors recommend the use of American Arbitration Association facili- 
ties as an alternative to the re-establishment of an agency patterned 
along the lines of the War Labor Board. The value of resort to 
the Association, continue the Editors, “lies not only in the roster 
of its arbitrators [many of whom are former “WLB members fully 
experienced in WLB techniques and decisional policies as well as 
in the labor-management understandings and practices that have been 
developed in the postwar years”] but in the immediate availability 
of an impartial agency for the quick settlement of disputes.” They 
recommend that companies which may not have used arbitration in 
the past reconsider its use at this time, at least in non-wage matters, 
although it would probably prove satisfactory in wage matters also, 
especially if wage controls should be instituted. 


Faith in “the American principle of voluntarism” 
was reiterated by Senator Wayne Morse in a statement made in 
opposition to a bill, since killed by the Senate Labor Committee, 
seeking to institute compulsory settlement processes in railroad labor 
disputes. Senator Morse said: “I refuse to abandon the notion that 
American employers and American workers can sit down in keeping 
with the American principle of voluntarism and settle major disputes 


around a collective bargaining table, assisted by good-faith mediation 
and voluntary arbitration.” 





Four key British unions voted for wage arbitration 
as an alternative to striking. Since these four constituent unions of 
the Confederation of Shipbuilding and Engineering Workers have a 
total membership of 720,000, whereas the combined membership of 
the 37 unions making up the Confederation is 1,250,000, there is a 
likelihood, according to the Editors of a recent issue of the British 
Economic Record, “that the Confederation as a whole will support 
this approach” when other wage demands are made. 








25 Years of Arbitration in America 


N every day—Sundays excepted—for 25 years the Voluntary 

Arbitration Tribunals in the Americas have disposed of the 
troubles, tribulations, grievances, misunderstandings and _ tensions 
created by controversy. 


50,000 claims and differences have been submitted in these Tri- 
bunals. As many again have been settled through the use of arbitra- 
tion clauses without recourse to either a tribunal, a court or to force. 

This is not the whole story. Hundreds of trade associations, com- 
mercial organizations and commodity exchanges apply voluntary 
arbitration to keep the wheels of industry moving smoothly. Innu- 
merable law offices now use arbitration to avoid the delays of litiga- 
tion. Permanent chairmen and ad hoc arbitrators travel over the 
country adjusting and settling labor-management difficulties in the 
industrial plants of America. Parties to international trade, com- 
mercial and financial contracts now turn to voluntary arbitration to 
avoid the pitfalls and obstructions created by differences in language, 
customs and regulations and by changing modern economic and 
political conditions that make litigation impossibly hazardous and 
inequitable. 

Voluntary arbitration is becoming an American and international 
way of life in a world where the risk of controversy is inherent in 
every contract, and its adjustment or amelioration is necessary in 
every human relation. 


* * * 


In 1951, the American Arbitration Association will tell the story 
of a quarter of a century of progress in America—a quarter of a 
century that witnessed the building of an American, an Inter-Amer- 
ican, a Canadian-American and a universal system of arbitration. 
It will tell the story of the amazing progress of labor arbitration 
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and of the contribution which commercial, trade, management and 
union organizations have made to this progress. 

New publications bearing the 25th Anniversary imprint will record 
the past and chart the future. Industrial plants will be manned not 
only with workmen, but with arbitrators to keep production moving 
over the hump of differences and grievances. New adventures in 
arbitration education will be planned. World Peace through World 
Trade will become the watchword that summons American business 
interests to do their full duty for world peace. Arbitration as an 
American Way of Life will be carried to the homes, offices, shops and 
trading centers of the American people to the end that peace and 
security at home and abroad may be advanced as a practical working 
American ideal. 

Mr. Thomas J. Watson and the Hon. James A. Farley will serve 
as Honorary Co-Chairmen and Mr. Charles E. Wilson as Chairman 
of the 25th Anniversary Committee. 





First 25th Anniversary Publications 


S A TRIBUTE to Charles L. Bernheimer, for many 
A years Chairman of the Arbitration Committee of the 
Chamber of Commerce of the State of New York and a 
former Honorary President of the American Arbitration 
Association, the first four 25th Anniversary Publications 
of this Association are being published by the Bernheimer 
Arbitration Education Fund (Chamber of Commerce of 
the State of New York, Trustee). They are: 


Standards for Commercial Arbitration 


Code of Ethics and Procedural Standards 
for Labor-Management Arbitration 


Arbitration as an American Way of Life— 
A Project for Teaching Arbitration 


Practice Arbitration Manual 




















The Need for a System of Arbitration 
in the Motion Picture Industry* 


Herman M. Levy 


General Counsel, Theatre Owners of America 


HEATRE Owners of America and its predecessors, American 
Theatres Association and the Motion Picture Theatre Owners 
of America, have for years spearheaded the drive for the establish- 
ment of an effective motion picture industry arbitration system. 
This action was motivated firstly by a desire to cut the swell of 
mounting litigation that has been choking the industry and secondly 
by a hope to bring some degree of peace and harmony to the indus- 
try in general and to distributor-exhibitor relationships in particular. 
This subject has been granted top agenda attention at all T.O.A. 
meetings, especially since the termination of the 1940 Consent De- 
cree System of arbitration in U. S. v. Paramount.’ The U. S. Statu- 
tory Court reluctantly stated that it was without power to impose 
an arbitration system on the industry; that it could be accomplished 
only by consent of all of the parties to the suit. Some of the de- 
fendants and the U. S. Government had refused to consent. The 
Court did, however, state that the old Consent Decree arbitration 
system had demonstrated usefulness. When the U. S. v. Paramount 
appeals were decided by the U. S. Supreme Court,? that tribunal, too, 
felt that the Court was without power to impose an arbitration sys- 
tem without the consent of the parties. Mr. Justice Frankfurter 
dissented on this point, stating: 


“Accordingly, I would affirm the decree except as to one par- 


* Address delivered to the Kansas-Missouri Theatre Association meeting, 
Kansas City, Missouri, September 26, 1950. 


185 F. Supp. 881 (1949). 
2 334 U. S. 131, 68 S. Ct. 915 (1948). 
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ticular, that regarding an arbitration system for controver- 
sies that may arise under the decree. This raises a pure ques- 
iton of law and not a judgment based upon facts and their 
significance, as are those features of the decree which the 
Court sets aside. The District Court indicated that ‘in view 
of its demonstrated usefulness’ such an arbitration system 
was desirable to aid in the enforcement of the decree. The 
District Court, however, deemed itself powerless to continue 
an arbitration system without the consent of the parties. I do 
not find such want of power in the District Court to select 
this means of enforcing the decree most effectively with the 
least friction and by the most fruitful methods. A decree as 
detailed and as complicated as is necessary to fit a situation 
like the one before us is bound, even under the best of cir- 
cumstances, to raise controversies involving conflicting claims 
as to facts and their meaning. A court could certainly ap- 
point a master to deal with questions arising under the decree. 
I do not appreciate why a proved system of arbitration, ap- 
propriate for adjudicating numberless questions that arise 
under such a decree, is not to be treated in effect as a stand- 
ing master for purposes of this decree. See Ex Parte Peter- 
son, 253 U. S. 300. I would therefore leave it to the discre- 
tion of this District Court to determine whether such a system 
is not available as an instrument of auxiliary enforcement. 
With this exception, I would affirm the decree of the District 
Court.” 


The final decrees have, however, been written and entered and they 
do not include an arbitration system. This leaves these alternatives 
to an exhibitor who considers himself aggrieved: (1) he may submit 
his grievance to arbitration, if all of the parties involved consent to 
join in the procedure (obviously, a most difficult task) ; or, (2) he 
may take his grievance to the Courts for litigation there. Thus, 
many matters of minor importance are finding their way into pro- 
tracted, expensive, unnecessary and industry-stifling litigation. That 
stream of litigation will increase, in my opinion, as additional points 
of friction develop out of the new patterns of business operation 
occasioned by the decree in U. S. v. Paramount, all at a staggering 
cost to the industry. An effective industry arbitration tribunal to 
which exhibitors may go for an inexpensive and speedy determina- 


tion of their complaints would go a long way to brighten a dismal 
picture. 
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Those of us who travel the country over each year to meet with 
and to speak with exhibitors know that there is a crying need for 
a system of industry arbitration and know, too, that the vast major- 
ity of exhibitors want it. Now that the Government, through the 
Department of Justice, has withdrawn its objections to such a system 
of industry arbitration being formulated,* and now that the Court 
has, by its decree, offered an opportunity to the defendants to join 
such a system,* it is imperative that it be established and immediately, 
before the industry suffers irreparable harm. 

Some time ago T.O.A., after vote of its Executive Committee and 
through its President, Mr. Samuel Pinanski, directed a letter to dis- 
tributor and producer company presidents inviting them to initiate 
the calling of an all-industry conference to consider the creation of 
an arbitration system. Most of the responses were enthusiastic. 
However, we have now been informed by the spokesman for the 
recipients of that letter that, upon advice of counsel, some companies 
have decided to reject the suggestion of initiating the movement. 
There would appear to be, however, no lessening of enthusiasm for 
the plan if it were initiated by exhibitors or others and found to be 
satisfactory. 

It appears that since the 1946 decision in U. S. v. Paramount, 
complaints by exhibitors in the fields of clearance and of run are 
fewer. Some of the distributing companies, in many instances, have 
taken action in relieving situations that were untenable for years, 
without demand by exhibitors. However, new types of grievances 
have developed, principally by virtue of the new methods of nego- 
tiating licenses for pictures, particularly when competitive bidding 
is employed. The numbers of arbitrable matters today are greater 
than ever before. 

All segments of the industry are, for the most part, in favor of an 
industry system of arbitration. With that in mind, Gael Sullivan, 
as Executive Director, and I, as General Counsel, will submit to the 
annual convention of T.O.A. in Houston next month, that T.O.A., 
together with those other exhibitor associations that wish to, call 
an all-industry conference for the purposes of determining: (1) 
whether the industry wishes to adopt a system of arbitration; and, 
if it does, (2) whether there is a sufficient area of agreement as to 
the mechanics of such a system ; and, if there is, (3) whether or not 


8 Proposed decree filed with the U. S. District Court by the Department of 
Justice, September 20, 1949, in U. S. v. Paramount. 

4 Section VI of the Final Decree in U. S. v. Paramount, February 8, 1950. 

566 F. Supp. 323; 70 F. Supp. 53. 
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the consent of the Department of Justice should be sought to the 
finalized plan and, thereafter, whether the New York Federal Court, 
having jurisdiction of the case of U. S. v. Paramount, be requested 
to include the system, by way of amendment, in the final decrees.® 
The inclusion of an industry system of arbitration in the decrees, so 
that it then has the authority of the Court behind it, will, in my opin- 
ion, invalidate many of the objections now being voiced against the 
establishment of such a system out of the fear that it may appear 
to offend the anti-trust laws of this country. 








® At the convention, T.O.A. adopted a resolution authorizing its President 
to invite the presidents of the several producing and distributing companies 
to attend a meeting at an early date for the purpose of discussing the formula- 
tion of an industry arbitration system. 





Techniques of International Trade: Arbitration* 


Morris S. Rosenthal 


President, Stein, Hall & Co., Inc. and the National Council 
of American Importers 


Advantages of Arbitration 


HERE are always sellers and buyers who attempt to avoid their 
ype: obligations when their contracts are no longer profit- 
able. Also, there are honest disputes between honest sellers and 
buyers. Commercial disputes that end in courts of law are always 
costly and frequently bitter. The ultimate winner in a lawsuit may 
find that he is out of pocket more than the amount of the judgment 
in his favor. Therefore, foreign traders generally resort to com- 
mercial arbitration and include a clause in their contracts binding 
both parties to settle their differences in this way. In the settlement 
of their disputes by arbitration, merchants have realized three main 
advantages: (1) arbitration is speedier and less costly; (2) arbitra- 
tion represents the decision of persons informed in the techniques, 
practices, and problems of the parties—it is the informed opinion 
of mercantile experts, not of judges bound by laws and precedents 
which have not yielded to the necessities of trade and commerce; and 
(3) arbitration, consented to by seller and buyer in advance, generally 
affords a means of securing jurisdiction over a party to the contract 
not a resident of the same country as the other party to the contract, 
thus eliminating troublesome jurisdictional problems and permitting 
selection of the place of the hearing in advance. 


Arbitration Tribunals 


The principal arbitration tribunal in the United States is the 
American Arbitration Association, which was organized in 1926 as 


_* From Techniques of International Trade by Morris S. Rosenthal. Copy- 
right 1950. Courtesy of the author and of McGraw-Hill Book Co., New York. 
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a consolidation of two previous organizations that had been active 
for some years. The American Arbitration Association not only 
provides facilities for arbitration throughout the United States but 
also has led in educating businessmen in its use and in furthering 
international commercial arbitration here and abroad. It now has 
reciprocal arrangements with many foreign organizations, such as 
the International Chamber of Commerce, many chambers of com- 
merce of the British Empire, the Chamber of Commerce of the 
Philippine Islands, and others, as a result of which members of these 
various organizations can easily arrange for arbitrations under the 
auspices of one or another of the associations. It was also active in 
founding the Inter-American Commercial Arbitration Commission 
and the Canadian-American Commercial Arbitration Commission. 
These two, with the American Arbitration Association, constitute the 
Western Hemisphere system, which offers arbitration facilities to 
merchants in all parts of the Western Hemisphere. 

In addition to the arbitration facilities offered by organizations 
such as the three that compose the Western Hemisphere system and 
the International Chamber of Commerce, there are a large number 
of local chambers of commerce and commodity associations here and 
abroad which have rules of arbitration and which provide facilities 
for their members.* 


The Arbitration Clause 


Those who wish to settle their disputes by arbitration should in- 
clude a well-conceived arbitration clause in their contract. Without 
such a clause, one party to the contract cannot insist upon arbitration 
if the other party refuses. Arbitration clauses must be properly 
worded to make them legally binding upon both parties. Although 
not all countries recognize the validity of an arbitration clause and 
will, therefore, not insist upon arbitration even if the contract so 
provides, the Federal Act of 1925 in the United States, the New 
York Arbitration law and the arbitration laws of many other states, 
and the laws of the leading foreign trade nations of the world afford 
adequate protection to merchants in this respect. But the way in 
which the clause is worded may be the determining factor in regard 
to its validity if one party to the contract refuses to arbitrate a dis- 

*In the United States, none of the general foreign trade associations, such 
as the National Foreign Trade Council and the National Council of American 


Importers, Provides arbitration facilities. They work closely with the 
\merican Arbitration Association. 
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pute. The American Arbitration Association publishes clauses for 
use here and abroad which meet with such acceptance. 

In drafting the arbitration clause, a few main considerations must 
be kept in mind. Provision should be made for the place at which 
the arbitration is to be held. The arbitration tribunal under whose 
rules and regulations the case is to be conducted should be named. 
Merchants frequently omit these two important provisions from their 
contract, as a result of which the clause is simply a general agree- 
ment to arbitrate disputes, which leaves the arbitration to be gov- 
erned by the laws of the country or state under which the contract 
is to be interpreted or else permits arbitration in an informal way, 
whereby each party appoints his own arbiter and the two arbiters 
appoint a third arbiter to act as umpire. In many cases, a loosely 
drawn arbitration clause of this nature is unenforceable, particularly 
when the parties do not agree upon a place of arbitration and the 
party unwilling to arbitrate afterward refuses to join in the designa- 
tion of such a place. Therefore, aside from legal wording satisfac- 
tory to the courts of the countries of purchase and sale, the clause 
should also state the tribunal whose rules are to be used and the 
place where the arbitration is to be held. 


Rules of Procedure 


All organizations that offer arbitration facilities issue the rules 
under which arbitrations are conducted and the regulations determin- 
ing the line of action of the parties to the case. The major points 
contained in the rules are as follows: 

1. Agreement by both parties to abide by the rules of the tribunal 
or association specified in the arbitration clause. 

2. The way in which the written demand for arbitration is to be 
sent to the tribunal and the documents that must accompany it. 

3. Instructions for action by the other party when notified of the 
request for arbitration. 

4. Procedure by the tribunal upon receipt of the demand for ar- 
bitration. 

5. Information to both parties of the qualifications of the ar- 
bitrators and the method by which they will be chosen. 

6. An outline of the way in which hearings are conducted, so that 
both parties know the rules of the game before the hearings take 
place. 

7. Information as to the method of rendering the award. 
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The rules and regulations of the leading arbitral organizations in 
all countries conform in many respects. There are, of course, some 
variations, but rarely do these affect the basic rights of the parties. 
The rules are drawn to comply with the legal requirements of the 
countries in which the cases are conducted and with consideration for 
the enforcement of awards in other jurisdictions. 


Enforcement of the Award 


Laws pertaining to the enforcement of arbitration awards are 
vital. For if the laws of a country do not recognize the award and 
if the courts will not issue a judgment on it, the loser can and some- 
times does refuse to pay. In general, the law of this country and of 
the important foreign trade states and the laws of many of the lead- 
ing maritime nations uphold awards made in their own jurisdictions 
as well as awards made in another jurisdiction against one of their 
own nationals. In other parts of the world, the laws are not as 
satisfactory, although progress is being made through international 
conventions and legislation in changing them. But even if the law 
does not permit the courts to uphold an arbitration award, the force 
of business opinion and trade discipline frequently causes the loser 
to accept it and make payment. Therefore, arbitration, although it 
does not always have the legal status that might be wished for it, is 
advantageous to the foreign trader because it is economical and 


speedy as well as fair and because arbitration awards are usually 
fulfilled. 




















International News and Viewpoints 


Japan-United States Trade Arbitration Commission 
was announced upon the occasion of a visit to the American Arbi- 
tration Association by three Justices of the Supreme Court of Japan, 
including Chief Justice Kotaro Tanaka, who under the sponsorship 
of General Douglas MacArthur toured the United States to observe 
the workings of the American judicial system. The Supreme Court 
Justices, accompanied by three other judges from Japan and Colonel 
Charles L. Kades, General MacArthur’s personal representative, a 
New York lawyer who served in Japan, attended a series of arbi- 
tration hearings at the Association’s national offices on October 11, 
1950, to witness how American businessmen settle their disputes 
without going to court. The Association was recently instrumental 
in working out an arbitration agreement with Japan’s Chamber of 
Commerce and Industry and the American Chamber of Commerce 
in Japan. The establishment of the Japan-U. S. Trade Arbitration 
Commission, which is to consist of an equal representation of busi- 
ness leaders from both countries, marks another and a most im- 
portant step forward in the provisions for machinery to settle trade 
disputes which may arise under expanding trade relationships. 








A complaint to end complaints of Middle Eastern countries 
was filed with the Security Council by the United States, Britain 
and France, who urged those countries to settle their disputes at 
home where possible rather than clog an already heavily-laden Secu- 
rity Council agenda. The resolution “reminds” Israel, Egypt and 
Jordan that the armistice agreements “are binding upon them” and 
that they are obligated to process their complaints “‘according to the 
procedures established” some time ago. The United States delegate, 
Warren R. Austin, pointed out that hundreds of quarrels had been 
settled peacefully through the use of mixed armistice commissions 
and other means of negotiation, and that the resolution was offered 
because it later appeared that in many cases, the three countries had 
not resorted to existing settlemeni-machinery before placing their 
difficulties before the Security Council. 
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Adjudication of United States treaty rights in Morocco 

was the subject of an application filed with the International Court 
of Justice on October 28, 1950 by the French Government. A 
group of Americans who following World War II opened businesses 
in Morocco complained that their opportunity to carry on such bysi- 
nesses had been limited by trade restrictions imposed in violation of 
existing U. S.-Moroccan treaties. When advised of the situation, 
Congress enacted an amendment to the European Recovery Program, 
under which funds appropriated could not after November Ist be 
used to aid “any nation of which a dependent area fails, in the 
opinion of the President, to comply with any treaty to which the 
United States and such dependent area are parties.” One treaty 
right involved is the exempting of Americans from the jurisdiction 
of any Moroccan courts other than U. S. Consular Courts. Ac- 
cordingly, Moroccan laws and regulations have been inapplicable to 
Americans without the prior consent of the United States Govern- 
ment. French officials submitted for United States approval a num- 
ber of recent decrees, including import licensing restrictions and 
various taxes, made necessary, they said, by postwar economic con- 
ditions and requirements for a stable currency. Under the recent 
ERP Amendment the question arises whether or not United States 
consent will continue on the terms previously agreed upon. The 
French Government therefore submitted the matter to the Interna- 
tional Court of Justice for a determination as to which treaty rights 
exist and whether or not there has been compliance. The United 
States is committed to submit to the jurisdiction of the International 
Court in cases of this type, and it is generally recognized that this 
will prove the best means to establish the rights of the parties. 


Draft Declaration of Rights and Duties of States, 

prepared by the International Law Commission established by the 
United Nations General Assembly, states in Article 8: “Every State 
has the duty to settle its disputes with other States by peaceful means 
in such a manner that international peace and security, and justice, 
are not endangered.” In the AMERICAN JOURNAL OF INTERNATIONAL 
Law, vol. 44, p. 259 (1950), Professor Hans Kelsen of the Univer- 
sity of California points out that under this Article, the duty exists 
only if the United Nations Charter is regarded as having the charac- 
ter of general international law. “If such a duty should be established 
independently of the Charter, it would be advisable to substitute the 
words ‘international law’ for the words ‘international peace and se- 
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curity, and justice,’ for international security is maintained when 
international peace is maintained, and international peace is to be 
maintained only by obedience to international law. To establish a 
duty of states to comply with justice, does not strengthen, but rather 
weakens their duty to comply with the law, since justice—or what 
the states consider to be justice—may be in conflict with the positive 
law.” 


Revised Havre Arbitration Rules, 
governing the Chambre Arbitrale des Cotons, were designed for the 
settlement of all disputes concerning the quality of cotton shipped 
under a contract. They provide that arbitrators—“brokers having 
the necessary qualifications to act as cotton experts’”—shall be ap- 
pointed by the Comité de Direction de l’Association du Marché des 
Cotons au Havre, from a list compiled by the Board of the Sworn 
Cotton Brokers Association. Other types of disputes arising out 
of sales contracts are processed under the Havre Exchange Rules 
by arbitrators appointed by the parties. 





Foreign governments’ purchasing missions in U.S.A. 
have included the following arbitration clause in its contracts with 
American suppliers : 


“Seller and Buyer agree to submit to arbitration (such arbi- 
tration to be held in New York City before a board composed 
of three arbitrators) any claim or controversy arising out of 
or relating to this contract, or the breach thereof, and judg- 
ment upon the award rendered may be entered in any court 
having jurisdiction thereof. No arbitration shall, however, 
include any claim or defense to any claim that in any way 
denies, or challenges, or is inconsistent with the validity of 
any provision of this contract. This arbitration shall be held 
in accordance with the rules, then obtaining, of the American 
Arbitration Association.” 


Of interest is the following additional clause, extending the coverage 
of the agreement to arbitrate to third parties: 


“Seller further agrees that in the event of any controversy 
arising between Seller and Buyer in which any third party 
or parties are or may be liable to Seller or Buyer on the 
transaction or transactions which are the subject of the above 
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controversy, Seller will, if requested by Buyer, consent to the 
joining of such third party or parties in the arbitration pro- 
vided for above.” 


Yugoslav purchasing agents and American suppliers 

make regular provision for arbitration in their trade contracts and 
name the American Arbitration Association as administrator. The 
clause they use is rather elaborate, going into detail on appointment 
of arbitrators, entry of judgment on awards, costs of the arbitration 
and counsel fees. In the case of relatively smaller orders, a standard 
printed contract form is used, and a briefer, less detailed clause 
provides for arbitration also under the Rules of the American Arbi- 
tration Association. As proof of the contention advanced by most 
arbitration-users that the best insurance against disputes remaining 
unsettled until arbitration is invoked is the inclusion in the contract 
of a valid and enforceable arbitration clause, the importers who 
have placed the largest orders for equipment on behalf of Yugo- 
slavia, under loans extended by the Export-Import Bank, reported 
that as of late 1950, there had been no disputes requiring resort to 
the facilities of the American Arbitration Association. 


Agreement on North Atlantic Ocean Weather Stations, 

concluded between the member states of the International Civil 
Aviation Organization, was revised and as such renewed, with the 
avowed purpose, “to secure the continued provision, financing, main- 
tenance and operation of ocean station vessels at weather stations in 
the North Atlantic and thereby to contribute to the safety, regularity, 
efficiency and economy of air navigation in that region in accordance 
with the general aims and objectives of the Organization.” The 
atmosphere of mutual good-will and cooperation was furthered by a 
provision for the amicable settlement of disputes “relating to the 
interpretation or application” of the Agreement which the parties 
are unable to settle “by negotiation.” Such disputes “shall, upon the 
request of any Contracting Government party . . . be referred to the 
Council for its recommendation.” 








Attempts to Reduce the Difficulties of 
International Legal Practice* 


Rudolf B. Schlesinger 


Associate Professor, Cornell University 


RBITRATION is one of the methods by which international busi- 
A ness seeks to overcome the difficulties resulting from the non- 
uniformity of the various legal systems. In spite of numerous 
treaties on the subject, however, this method does not always pro- 
duce satisfactory results because of the diversity of national laws 
governing the enforcement of arbitral awards, and the reluctance of 
many courts to enforce foreign awards.” Nevertheless, some progress 
has been made in the last twenty years toward the establishment of 
an arbitration system of truly international scope, at least in this 
Hemisphere.* 


The International Institute for the Unification of Private Law 
in Rome published a “Preliminary Draft of a Uniform Law on 
Arbitration in Respect of International Relations of Private Law,” 
seeking to create uniformity among municipal laws which deal with 


* Reprinted from Comparative Law Cases and Materials through the courtesy 
of the author and of the publisher, The Foundation Press, Inc. (1950). 


1 See, e.g., Lorenzen, Commercial Arbitration—International and Interstate 
Aspects, 43 Yale L. J. 716 (1934); Lorenzen, Commercial Arbitration— 
Enforcement of Foreign Awards, 45 Yale L. J. 39 (1935). 


2See Nussbaum, Treaties on Commercial Arbitration—A Test of Inter- 
national Private-Law Legislation, 56 Harv. L. Rev. 219 (1942). 


3 See Domke and Kellor, Western Hemisphere Systems of Commercial 
Arbitration, 6 Un. of Toronto L. J. 307 (1946). 

New York has become the Mecca of international arbitration, especially in 
this Hemisphere. The New York courts favor the enforcement of foreign 
arbitration agreements and of foreign awards. Matter of Gantt (Hurtado 
& Cia.), 297 N. Y. 433, 79 N. E. 2d 815 (1948), cert. den. 335 U. S. 843, 
69 S. Ct. 65; Gilbert v. Burnstine, 255 N. Y. 348, 174 N. E. 706 (1931). 
Voices are not lacking, however, which stress the dangers inherent in organized 
arbitration, especially in the international field. See Kronstein, Business Arbi- 
tration—Instrument of Private Government, 54 Yale L. J. 36 (1944). 
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arbitration between parties residing in different countries.* 

This Draft, the product of many years of hard work by prominent 
international lawyers, illustrates the extreme difficulties inherent in 
unification projects. The draftsmen realized that a proposal to es- 
tablish complete uniformity among the arbitration laws of the world 
would be utopian, and hence limited themselves to proposing uni- 
form laws regarding international arbitration. This raises the ques- 
tion, however, whether many countries will be willing to enact legis- 
lation which would in effect adopt one set of rules covering inter- 
national arbitration, while leaving in force another and perhaps quite 
different set of rules pertaining to arbitration among local residents.® 


—- 4 f--—_—_ 





A United States Peace Academy 
to train men and women in national and international relations was 
recommended by Congressman Laurie C. Battle of Alabama. We 
have been spending billions of dollars annually, he said, “on our 
Armed Forces including the operation of two great academies, naval 
and military, in preparation for war. It is high time we spent a few 
pennies, relatively speaking, toward the prevention of these wars. 
... We should invest more time, money and effort, in selecting and 
training our diplomatic and foreign representatives who have so 
much responsibility for keeping us out of war.” To this end, the 
Academy “would help to promote peace, good will, respect, and 
understanding among the peoples of the world.” To administer the 
Academy, Congressman Battle proposed a nine-man nonpartisan 
board: four from Congress, the chairman and ianking members of 
the Foreign Relations and Foreign Affairs Committees of the Senate 
and House; the Secretary of State or his representative; a former 
United States ambassador and three persons versed in educational 
principles and methods, appointed by the President but not more 
than two from a single political party. 


_*See Unification of Law, published by the International Institute for the 
Unification of Private Law, pp. 35-39, 187-221 (1948). 


5 Professor Nussbaum, loc. cit. supra n. 2 at 243, comments on the “slight 
chances for the adoption of the draft.” 








Tripartite Boards or Single Arbitrators 
in Voluntary Labor Arbitration? 


Arthur Lesser, Jr. 


Department of Economics of Engineering, 
Stevens Institute of Technology 


IKE practically all questions in the field of industrial relations, 
L a good deal of controversy hovers over the question of whether 
a single arbitrator or an arbitration board is to be preferred in vol- 
untary labor arbitration. At one extreme, hardly a good word can 
be said for tripartite boards while at the other, there is little con- 
fidence in an arbitration conducted by a single arbitrator. The pur- 
pose of this article is to try to get at the roots of the controversy 
in order to evaluate the conflicting points of view as objectively as 
possible and from this point to formulate some practical guides in 
the use of arbitration boards or single arbitrators. 

Available statistics show that there is a distinct general preference 
for tripartite boards. In a recent study by the Bureau of Labor 
Statistics comprising 1,237 collective bargaining contracts it was 
found forall the industries included that 56% of the agreements 
provided for a board of arbitration as compared with 37% that pro- 
vided for a single arbitrator.t Contracts affording a choice between 
a board and a single arbitrator were relatively unimportant. How- 
ever, these summary statistics, as generally happens, obscure varia- 
tions within the data. For example, out of nineteen manufacturing 
industries, eleven, including automobile, iron and steel, apparel, 
leather, transportation other than automobile, tobacco and rubber, 
favored single arbitrators over arbitration boards. Within the eight 
non-manufacturing groups, however, all favored boards. There are 
two qualifications to be kept in mind in evaluating these data. One 
is the representativeness of the sample and the other is the practice 


1 “Arbitration Provisions in Union Agreements in 1949,” Monthly Labor 
Review, February 1950, Table 2, p. 163. 
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of the parties as against the written word. It has been the writer’s 
experience that frequently the agreement provisions for a board are 
waived in favor of a single arbitrator. However, if it is assumed 
that the sample has been selected at random among the groups and 
that the parties writing the contracts keep the written word substan- 
tially in keeping with their practices, it must be concluded that tri- 
partite boards are favored by a larger number of contracting parties 
over single arbitrators. 

Unfortunately the study just referred to does not furnish any in- 
formation as to the number of employees covered by types of arbi- 
tration machinery. However, in an earlier survey where the pro- 
portions of contracts providing for a single arbitrator and an ar- 
bitration board were roughly the same as the 1949 study, by far the 
larger number of employees, some 61%, were covered by single 
arbitrators and only 29% by arbitration boards.? This is explained 
by the fact that some of the largest employers in the mass production 
industries had single arbitrators. It is not unreasonable to suppose 
that a somewhat similar relationship existed in 1949, 

The 1950 B.L.S. figures should also be contrasted with the results 
of an inquiry made in 1946 by the American Arbitration Associa- 
tion to a selected group of outstanding members of its Panel of 
Labor Arbitrators. Of the arbitrators who replied, 17% favored 
the tripartite board, 75% favored the single arbitrator, and 8% 
qualified their answers by distinguishing between different types of 
cases. To the question, “Is it more helpful to the impartial arbitra- 
tor to have a direct representative of each party to the controversy 
serve with him on the board of arbitrators, in order that he may thus 
have immediate access to persons who are thoroughly familiar with 
all the facts and conditions surrounding the parties to the dispute?” 
34% replied “More helpful,” 58% replied “Not more helpful,” and 
8% either qualified their answer by type of case of failed to reply. 
Moreover, the experience of the Voluntary Labor Arbitration Tri- 
bunal of the Association during the four years since the inquiry was 
made shows that in about 85% of the cases, only one arbitrator was 
used, and the parties to an agreement calling for a tripartite board 
generally waived that provision. 

The idea of tripartite boards is in general older than that of 
single arbitrators which in itself has something to do with their 


2For details, see Bulletin No. 780, Bureau of Labor Statistics, Department 
of Labor, 1944. This survey covered an analysis of 1,254 agreements which 
were in effect in January 1944. 
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greater acceptability today. However, the accent was on the arbitra- 
tion of contract provisions rather than grievances. For instance, in 
the so-called federal Arbitration Act of 1888,° which was never used, 
a tripartite board of arbitrators was provided for to act in labor 
disputes between railroads and their employees. However, unlike 
today, the Act somewhat naively laid stress on the impartiality and 
disinterestedness of the three arbitrators that were to serve, despite 
the fact that one arbitrator was to be selected by the employer in- 
volved and the other by the employees. In later federal railroad 
legislation, tripartite boards were provided for but, more realistically, 
nothing was said about the impartiality of the members representing 
the partisans. At the turn of this century tripartite boards were es- 
tablished in the printing and publishing industries and many survive 
to this day to such an extent that in the thirty-three contracts re- 
viewed in the 1950 B.L.S. study cited, 70% provided for tripartite 
boards. There is some evidence to indicate that there was consid- 
erable fear in these early days that neutral members would not know 
the complexities of the industries involved and consequently they 
could not be safely entrusted to arbitrate without the advice and 
participation of the industry and labor board members. In govern- 
ment-sponsored arbitration in the railroad industry, there was also 
the feeling that acceptability of the award by the parties would be 
promoted by the use of tripartite boards. 

Contrasted with this experience is the record of industry arbitra- 
tion in New York City, which started in 1910 with a tripartite board 
in the women’s cloak and suit industry headed by Louis D. Brandeis 
and was emulated by other groups. However, in 1947 tripartite 
boards had practically disappeared, leaving only two instances in 
New York City of industry arbitration boards, according to a sur- 
vey conducted at that time.* This survey encompassed about 50 
branches of various industries with about 30 permanent arbitrators. 
The popularity of single arbitrators over boards was ascribed to the 
fact “that compromises with the facts and equities often resulted 
from efforts to reach a majority decision in a board including em- 
ployer and labor representatives and that a single umpire who served 
an industry for a number of years became sufficiently expert to 
understand technical matters and to evaluate realistically the posi- 


8 Public Laws, No. 304 (50th Congress). 


4 Industry Arbitrators in the New York Metropolitan Area, 1947, Depart- 
ment of Labor, Division of Research and Statistics, State of New York, 
January 1948, p. 3. 
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tions taken by the parties.”® Along these same lines, a comparison 
of the earlier contracts of some of the large companies with the 
most recent ones indicates that where there have been any changes 
in the arbitration machinery over the last ten or more years, the 
tendency is to substitute single arbitrators for arbitration boards. 
However, the check was too spotty to indicate whether there is any 
trend in this direction. 

A notable exception is the case of the contractual relationship be- 
tween Carnegie-Illinois Steel Company and the United Steel Work- 
ers. Whereas the 1938 contract provided for an impartial umpire, 
in 1945 it was superseded by a Board of Conciliation and Arbitra- 
tion that has been continued to the present time. Here, frankly, the 
goal is conciliation as well as arbitration. 

At this point it may be well to mention that the composition of 
tripartite arbitration boards may differ in different contracts. The 
usual condition is a board consisting of one or more members repre- 
senting the employer, the same number representing the union, and 
an impartial chairman. In other cases, a bipartisan board is pro- 
vided for and an impartial member is added upon disagreement within 
the board. The chairman under either type of organization may be 
permanent or ad hoc. It is rare indeed where a board is composed 
only of neutral members. 

The fact that tripartite boards have been extensively established 
and used merely recites a fact and does not explain why they have 
been set up by so many groups as a preferred form. The advantages 
claimed for a tripartite board are many, some of which have been 
mentioned in passing. 

With the labor and industry members participating in decision 
making, it is claimed that the resulting award will not only be more 
acceptable to the parties, but also, being the product of collective 
judgment, will more likely be the correct answer. This was the 
theory and practice of the National War Labor Board during the 
last war. However, the taking of differences to the Board for solu- 
tion with practically a prohibition on strikes and lockouts during the 
war can hardly be called arbitration voluntarily entered into, as it is 
usually understood. Secondly, it is argued that the expert guidance 
of the partisan board members can be of assistance to the neutral 
member, who is not in a position to appreciate the problem and the 
fine points of its setting, especially if he is an ad hoc arbitrator. 
In the third place, managements are urged to insist upon tripartite 


5 Ibid. 
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boards under certain conditions, perhaps as a defensive measure or 
so that all control is not lost over the disposition of a case when it 
goes to arbitration. For instance, one publication advising manage- 
ments on this question says that an experienced, competent and ag- 
gressive advocate acting for management on an arbitration board 
cannot only help management make its presentation of a case more 
effective, but also can make it more difficult for the neutral member 
to depart from an attitude of complete fairness. However, it goes 
on to say that if a management representative with these attributes 
is not available, it is better to rely on a single arbitrator who will 
frequently, out of fairness, help an inexperienced employer in pre- 
senting his case.* Clearly part of this advice is directed toward 
managements that are inexperienced in labor arbitration. 

Critics of the tripartite board point out that the partisan members 
are frankly advocates who usually merely repeat the position of the 
parties they represent. They go on to say that these members are 
not only of little aid to the neutral member but they actually hamper 
him from arriving at a truly judicial opinion. Thus emphasis is 
transferred to bickering and to compromise in order to produce a 
decision acceptable to either one of the partisan members for the 
sake of a majority decision. It is further pointed out that using 
tripartite boards is costly in delays not only in convening the board 
but also in preparing the decision and even the simple process of 
signing it. Frequently there is greater expense attached to using 
boards than single arbitrators. 

In essence, these arguments are the practical expressions of the 
two basically different concepts of arbitration. One is that arbitra- 
tion is an extension of collective bargaining and the other is that 
arbitration is a judicial process. If it is conceived that arbitration 
is an extension of collective bargaining, then the bargaining arena 
is transferred to the meetings of the board where the chairman may 
attempt to mediate between the partisan members to obtain a unani- 
mous decision. Certainly there is an invitation for such action. 
Acceptability of a decision by the partisan members of the board 
virtually assures acceptance by the parties. However, a compromise 
decision, bickering by the board members, and slowness in arriving 
at a decision are all concomitants of the extension to the arbitration 
board of collective bargaining, and are likely to be the price paid for 
acceptability. On the other hand, with a single arbitrator the deci- 


6 Pitfalls to Avoid in Labor Arbitration, National Foremen’s Institute, Inc., 
New London, Conn., 1947, p. 7. 
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sion can be judicial and rapid; however, the price may be a grudging 
acceptance or rebellion against the decision depending partly on the 
arbitrator, partly on how the case was presented by the parties and 
partly on the aspects of the case itself. 

Thus it follows that if acceptability is the principal consideration 
then theoretically, at least, an arbitration board should be chosen. 
However, as a matter of fact it is well known that the mere setting 
up of an arbitration board does not guarantee the meeting of the 
minds solution. The same pressures and emotions are carried into 
arbitration that existed previously, and possibly are intensified, be- 
cause the results are final and binding. In many instances, this has 
led to a disillusionment with the arbitration board in practice, as 
indicated by the New York City experience cited above, and the fact 
that there is an indication that boards are sometimes superseded by 
single arbitrators in the mass production industries, but almost never 
the other way around. It has also led to the institution of the 
permanent impartial umpire system on the theory, well documented 
in practice, that an intimate knowledge of the parties and their 
problems over a period of time produces in general awards that will 
be acceptable to the parties. The impartial chairman of a board 
enjoys the same advantage of a continuing relationship and, if he 
has the sole power to make an award, the advantages of a board 
will not be cancelled out by its disadvantages.’ Finally, disillusion- 
ment with arbitration boards has led to a very careful selection of a 
single arbitrator by the parties in an attempt to insure acceptability 
of awards, however acceptability is defined. 

From the foregoing, it follows that an arbitration board is appro- 
priate when the parties wish the arbitration proceeding to become 
an extension of collective bargaining. However, it is not likely to 
be a very efficient instrument except under very special conditions, 
namely, that there is some possibility of a meeting of the minds. 
If the parties are at hopeless odds, it is much more efficient and fre- 
quently more satisfactory to choose a single arbitrator or to establish 
a board with the neutral member having the sole right to make the 
decision. In the latter choice a judicial decision is usefully combined 
with such help and counselling as the partisan members can and 
will give. Where the cases call for the arbitration of run of the 
mill grievances, it is difficult to find any good reason for arbitration 


* The hosiery ‘industry in Philadelphia has solved the problem of a new 
umpire’s lack of experience by providing for a deputy umpire. See Thomas 
Kennedy, Effective Arbitration, University of Pennsylvania Press, 1949. 
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boards especially if the parties are wholly familiar with arbitration 
techniques. If they are not it is good long term policy to obtain the 
temporary services of one who is familiar with them rather than to 
seek an advocate to place on an arbitration board. Finally, it does 
not seem too much to say that as the parties mature in their relation- 
ship, arbitration boards, especially in grievance arbitration, will be 
superseded by single arbitrators. 


——-.# fe -—_—_—_ 


Japan’s Labor Relations Adjustment Act 
sets forth rules of procedure for the labor relations committees 
established under the Trade Union Act and empowered to conciliate, 
mediate and arbitrate labor disputes. ‘Acts of dispute” are defined 
to include “strike, soldiering, lockout and other acts and counter- 
acts, hampering the normal course of work of an enterprise, per- 
formed by the parties concerned with labor relations with the object 
of attaining their respective claims.” Expressly excluded are acts 
which interfere with the operation of safety devices. In public 
utilities, acts of dispute are prohibited for thirty days following a 
request for mediation, a decision of the labor relations committee 
where it has intervened on its own initiative, or an administrative 
authority’s request for intervention. The labor relations committees 
—representing labor, management and the public, and established at 
national and local levels—may arbitrate at the request of both parties 
or when a request is made by only one party but in accordance with 
the terms of a collective agreement. Although there are many 
statutory regulations of disputes-settlement, in no event does the Act 
prevent the parties from agreeing upon other methods. 




















Case Study of an Arbitrator’s Appointment 
When Arbitrability Was In Dispute 


we the arbitration clause of a collective bargaining agree- 
ment gives an administrative agency the power to designate 
the arbitrator, the question often arises whether or not such power 
should be exercised if one of the parties refuses to proceed with 
the arbitration on the ground that the matter in dispute is not 
arbitrable. Also, what happens when such an appointment is made. 

An interesting case in point was brought to the Editors’ attention 
by Maxwell Copelof, a well-known arbitrator of long experience. 
The facts were contained in a series of letters which passed between 
Peter Seitz, General Counsel of the Federal Mediation and Concilia- 
tion Service which for the first time appointed an arbitrator in such 
a situation; Maxwell Copelof, the appointed arbitrator; and the 
parties. A summary of the facts as contained in that correspondence 
follows. 


A request for arbitration was filed by the Union under a collec- 
tive bargaining agreement containing the following arbitration 
clause : 


“Any difference or dispute between the parties, whether or 
not a grievance, which is not satisfactorily adjusted after 
the initiation of conferences . . . shall be promptly referred 
to arbitration.” 
Elsewhere the agreement stated that the Federal Mediation and Con- 
ciliation Service was to appoint the arbitrator upon the request of 
either party. 

Two days after the request was filed, the Company advised the 
Service that it did not regard the matter as arbitrable. Neverthe- 
less, the Service appointed an arbitrator, acting on the belief that 
it was not the function of the Federal Mediation and Conciliation 
Service to decide whether or not an issue was arbitrable before it 
proceeded to comply with the terms of an agreement requiring it 
to appoint an arbitrator. This belief was expressed in a letter 
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addressed to the parties by Mr. Seitz, in which he said: 


“the parties, by their own act, have placed the Service in a 
position wherein there is an obligation upon it to assist them 
in the selection of an Arbitrator. . . . Manifestly the Service 
cannot undertake any valued judgment as to whether the posi- 
tion of the Union or the Company is correct w th respect to 
the arbitrability of the issue involved. . . . [T]he impartial 
role of the Service can best be fulfilled in this case by ap- 
pointing an Arbitrator with the suggestion that the parties 
meet with him and take up as the first order of business the 
arbitrability of the issue. This appointment is made with 
the full realization of the fact that the Service is under no 
obligation to, nor can it require any party to arbitrate any 
issue which he regards as beyond the jurisdiction of the 
Arbitrator to hear.” 


When Mr. Copelof received a copy of this letter, he communicated 
with both parties, offering to meet with them at a named time and 
place in order to consider the issue of arbitrability. The Union 
agreed to attend, but the Company’s reaction was that such a con- 
ference could serve “no useful purpose” since it did not regard as 
arbitrable the dispute over change in the regular schedule of work- 
ing hours. 

Mr. Copelof made a further attempt to get the parties together 
in a second letter, wherein he reviewed the contractual terms under 
which he had accepted the appointment. He described his duties 
as they then appeared to him to be: 


“to hear, first, whether the dispute comes within the purview 
of the contract, and thereafter, in the event the decision is 
in the affirmative, to then decide the dispute on the merits.” 


He informed both parties that the meeting on arbitrability would 
take place as scheduled on August 31, 1950, and again requested 
the Company to appear so that he would be aided in reaching “a 
fair and impartial conclusion.” The Company replied that although 
“It should be clearly understood . . . that any conversation which 
takes place will in no way change the Company’s point of view,” 
Mr. Copelof was welcome to discuss the matter individually with 
its representative, who would be available for such discussion after 
Labor Day. 

The hearing was held, in conformance with procedural require- 
ments, in the absence of the Company’s representative. The Union 
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made a full presentation of its case and expressed its concern over 
the failure of the Company to participate, in view of the “excellent” 
relationship they had enjoyed for six years. At the conclusion, the 
Arbitrator suggested that the Company be sent a report of the pro- 
ceeding together with the transcript, and that it be asked “for what- 
ever steps they may want to take in order to enlighten me fully of 
their position before I hand down a decision. I think I should 
give them reasonable notice to respond before I hand down my 
award.” The Union agreed, reserving only the opportunity of 
rebuttal. 

After the Company had an opportunity to study the material and 
the request, a letter was addressed to Mr. Copelof by Counsel for 
the Company, advising him that a meeting had been arranged between 
Company and Union representatives. After such meeting, Counsel 
informed Mr. Copelof that “all matters in dispute between them 
have been amicably adjusted. Included amongst the items in dis- 
pute was the case now pending before you. . . . This case has been 
settled, and I am notifying you on behalf of the Union that the 
case is hereby withdrawn.” 


ok * * * 


Apart from dealing with the first instance in which the Fedecal 
Mediation and Conciliation Service has appointed an arbitrator after 
a party announced that it did not consider the issue arbitrable, this 
case study also points up two interesting facts. 

It illustrates that a skillful Arbitrator can contribute greatly to 
the proper disposition of disputes between management and labor. 
Mr. Copelof, exercising care and understanding, persisted in his 
efforts to obtain the Company’s cooperation despite two prior 
rebuffs, thereby helping to restore amicable relationships which are 
the foundation of industrial relations peace. 

Secondly, Mr. Copelof said that the experience had again revealed 
to him the important role lawyers frequently play in bringing labor- 
management controversies to a successful settlement, by seeing the 
issues clearly and by offering constructive advice.* 


* Editors’ note: The policy described above, of appointing an arbitrator 
when required to do so under a contract, even when a party objects on the 
ground that the matter in dispute is not arbitrable, has long been followed by 
the American Arbitration Association. When such a situation arises, the 
Association suggests to the parties that they submit the question of arbitrability 
to the arbitrator. The Association then proceeds to make the appointment and 
to arrange for the date of hearing. The parties are then advised that unless 
the proceeding is stayed by court order, the Association will go forward with 
the arbitration on that date. 











Interesting Labor Arbitration Awards* 


More than one wage rate was held arbitrable at the same time 
under a clause permitting arbitration of wage disputes “other than 
general wage increases or general wage decreases,” because else- 
where the contract read that “wage disputes involving employees in 
any one job classification or any part thereof shall be . . . subject 
to the grievance procedures including arbitration.” The company 
contended that those two provisions together meant that only single 
rates could be arbitrated at a single time. The arbitrator did not 
believe, however, that the prohibition against arbitration of general 
wage increases extended to arbitration of requests for several indi- 
vidual increases at the same time. From the evidence submitted, he 
was “convinced . . . that the parties’ minds did not meet” on a pro- 
vision excluding the arbitration of more than one individual increase 
before a single arbitrator, at the same hearing. He also believed 
that “the position that each rate must be the subject of an individual 
arbitration is impractical, and so expensive as to virtually preclude 
the use of the arbitration machinery either by the union or the 
company, except in rare instances.” Therefore, he held that it 
would be within the meaning and intention of the contract “for either 
party to submit several rates to arbitration before the same arbitra- 
tor at the same time; that in such a case an arbitrator may properly 
determine, if necessary, whether the several disputes submitted are 
so numerous as to violate the intention of these provisions of the 
contract prohibiting arbitration of general wage increases or general 
wage decreases.” 





* A member of a labor union is not its agent per se 
and hence “may not be held responsible for the illegal actions of 
other individual employees in the absence of clear proof that he 
acted in a representative capacity as an agent of the union.” When 
advised of a spontaneous walkout of the morning shift on Friday, 
the union met immediately with the men. Management met con- 


. Starred items involve proceedings administered by the American Arbitration 
Association. 
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currently and decided that when the afternoon shift reported at 3:30, 
those for whom there was no work would be sent home. At 1:00, 
the union told the company that the morning shift would be back at 
work Monday. The men who reported and were sent home at 3:30 
invoked the clause providing for call-in pay if employees “report 
for work and are unable to work their shift due to the failure of 
the company to notify them.” The company contended that the 
walkout suspended the agreement so that it was no longer bound to 
give notice; moreover, notification was impossible because of the 
late hour. The arbitrator held that since both parties acted as though 
they regarded the contract as continuing the company was bound; 
also, it had had sufficient time to comply. The company then as- 
serted it would be inequitable to hold it liable for a loss resulting from 
the actions of the claimants’ co-workers. While the arbitrator ad- 
mitted that the walkout violated the contract, he said: “To follow 
this argument would be to impute to innocent workers guilt for the 
acts of others, and to penalize some for the acts of others. It would 
also require ignoring the contract.” 

An arbitrator in another proceeding distinguished two call-in pay 
provisions: (1) where even if the lack of work resulted from con- 
ditions beyond its control management was obligated to notify its 
employees not to report unless those conditions—fire, storm, strike, 
etc.—prevented it from doing so; and (2) where management was 
not liable for call-in pay if the lack of work resulted from any such 
conditions regardless of notification. This proceeding involved a 
contract which absolved the employer if the failure to provide work 
was caused by “interference with company operations beyond the 
control of the company.” The arbitrator denied call-in pay to an 
employee who reported to work but was sent home because his de- 
partment had been shut down earlier that day in order to effect a 
shutdown in connection with a strike scheduled to begin that night. 


* Change in size of crew required new time studies, 

held the arbitrator, since it was a change in production methods 
coming within the meaning of the contract: “Nothing herein con- 
tained shall prevent the company from changing production methods 
or putting in new methods, or setting standard times of operations 
and piecework prices on new or changed methods, or correcting 
errors in standard times for operations and piecework prices.” A 
job which had been done by a four-man crew, with two of them 
having to wait at one point for the cycle of the others’ task to be 
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completed, was changed to a two-man job. Management claimed 
that under the contract such change called for new time studies. 
When they showed increases in standard times and decreases in 
aggregate man-minutes, piece prices were readjusted. The union 
contended that there was no change in the method of production, 
but merely in “who is using the method.” The arbitrator said that 
while that might apply to one employee working alone, when several 
work together as a crew there may be a bottleneck when one part 
of the job requires more time than another, with the inherent delay 
reflected in the standard time for the group. That was the situation 
here. The arbitrator then discussed time studies not as ends but as 
means to developing standard times. A particular study is valid, 
therefore, only as long as there is no “substantial change in the 
amount of time required for an average employe, exerting normal 
effort, to complete a formulated operation. ... Thus a change in 
production methods is a change which is likely to have a substantial 
effect upon standard time,” rendering a new time study appropriate. 


* Industrial practice, intent and plant custom 
were used by the arbitrator as guides in interpreting a contract. The 
disputed section contained three paragraphs: (1) Saturday and 
Sunday work was payable at time and a half and “work performed 
on the seventh consecutive day” of a “regularly scheduled work 
week” at double time; (2) work performed on days listed in (3) 
was payable at double time; and (3), after listing six national holi- 
days, read: “This excludes watchmen, firemen, maintenance and 
bending room employees.” The union claimed the last sentence ap- 
plied only to payment for the six holidays and not to paragraph one. 
On a 45-hour minimum work week base, the groups involved had 
received time and a half for Saturdays and Sundays, their sixth and 
seventh consecutive work days. When their schedule was cut to a 
staggered 5-day, 40-hour week, no premiums were paid for Satur- 
days and Sundays unless 40 hours had already been worked. The 
arbitrator found (A) This followed industrial practice because “the 
nature of their work requires them to work or be available for 
work” on weekends and holidays. (B) “The reasonable interpreta- 
tion of almost identical clauses in the contracts of similar companies 
negotiated by the same international union” showed an intent to 
follow that practice. (C) The company’s custom under the 45-hour 
week of paying the employees involved time and a half for the 
“seventh consecutive day worked” and not double time as required 
by paragraph one upheld the company’s interpretation. 
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Seniority provisions covered foreman within bargaining unit—— 
and hence the arbitrator directed that as the last man hired, he 
must be the first fired. The contract read: “In reduction of forces 
due to slackness of work, the last man hired shall be the first man 
laid off. .. . Seniority shall be according to departments, classifica- 
tions, or warehouse, as may be determined by the Grievance Com- 
mittee of the warehouse involved.” The arbitrator pointed out that 
although the section had been in effect for years “the company failed 
to take the obvious means here provided to protect the seniority of 
its foreman. It still was not too late to call for a Grievance Com- 
mittee determination when it became necessary to curtail the forces. 
[In the absence of such a determination plant-wide seniority con- 
trolled.] But instead, and without advance notification to the union, 
the company elected to lay off a man who clearly had seniority rights 
under the contract. ... The relevant language of the contract is 
simple, direct, and unequivocal. ... The arbiter has no right to alter 
the terms of the agreement and must, therefore, find that it has been 
violated.” 





* Participation in arranging a primary election 
was held a reasonable cause for absence. The company claimed that 
permission should have been requested before the employee, who was 
a member of the county executive committee of his political party, 
took the day off, in accordance with the contract which required 
that permission be requested for leaves other than for “illness or 
other reasonable cause.” The arbitrator directed the company to 
pay the employee for time lost, declaring that “A free election is 
essential to our form of government. To provide for an election 
is one of the highest duties of a citizen.” 


Time spent in handling grievances was counted as time worked 
for the purpose of computing vacation eligibility. The contract 
conditioned vacations upon the number of hours worked, and pro- 
vided that union officers shall be allowed time off for handling 
grievances without “penalty.” The arbitrator held that to deny union 
officers the right to count such time toward vacations would be 
tantamount to imposing a “penalty” prohibited by the contract. He 
reached this result despite a provision denying pay for time spent 
in handling grievances, declaring that this was not controlling upon 
a determination of vacation eligibility. 








Arbitration — The Credit Executive’s Ally* 


Jules J. L. Hessen 


Associate Member in Charge of Arbitration 
of the New York law firm Hahn & Golin 


of an account are a constant source of concern to the credit 
executive. Whenever an account refuses to pay and legal action 
is required, trouble is in the offing. Nor does it make any difference 
if the excuse offered for non-payment is based on a genuine or on a 
spurious claim. In either event, after suit is instituted, a delay of 
one to three years can be expected before the case is reached for 
trial. During this period the financial standing of an account can 
change materially. A good credit risk in January, 1950 may be 
unacceptable in June, 1951. 

What action can be taken to guard against this condition? Put 
that question to a credit man and the response will probably be, “a 
more efficient quality control and adjustment department” or “better 
coordination between credit and sales.” The odds are that arbitra- 
tion, if mentioned at all, will come at the bottom of the list. Yet 
arbitration is the credit man’s invaluable ally under these circum- 
stances. The failure to use the arbitration procedure more fre- 
quently may be based upon an incomplete understanding of its 
numerous advantages or upon a mere lack of acquaintanceship with 
the simplicity of the method. 

Let us, therefore, look at a comparative balance sheet of court 
litigation on the one hand and arbitration on the other. 

As indicated at the outset, in matters of commerce the speedy 
adjudication of a dispute is most important. The delay of one to 
three years which may be incurred in a court action ofttimes results 
in a worthless judgment. Winning the court battle is a Pyrrhic 


yb effects of litigation on the credit standing and collectibility 


* Reprinted through the courtesy of the Editors from Credit Executive, 
October, 1950. 
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victory if a credit loss is sustained. Even if this does not occur, 
the seller will still have on its books a dead account with which no 
business will be transacted during the pendency of the suit. Yet 
this same controversy, if submitted to arbitration, can be disposed 
of with finality within approximately six to eight weeks after the 
proceeding is instituted. 

At a formal court trial the issues are heard and determined by a 
judge or, as is more often the case, by a judge and jury. The strict 
rules of evidence must be adhered to even if it means the exclusion 
of pertinent data. When technical aspects are involved, as they 
frequently are in commercial disputes, the court and the jury must 
rely on the explanatory testimony of so-called expert witnesses. 
We have all seen or heard of the spectacle of expert witnesses called 
by opposite sides and offering testimony in violent and direct con- 
tradiction of each other. Through this maze of technical contradic- 
tions a court and a jury totally unfamiliar with the issues, are 
required to wander, like Diogenes but without his lamp, in search 
of the ultimate truth. A trial by twelve good men and true has its 
honored place in our jurisprudence but it is not as apt an instrument 
as arbitration for resolving commercial disputes. 

A trial by a jury of his peers, in the very best sense, is what 
arbitration provides for the party to a commercial dispute. The 
arbitrators are usually experienced business men, more often than 
not fully familiar with the ramifications of the business in which 
the parties to the dispute are engaged. Yes, expert witnesses may 
be called in an arbitration hearing, but it is not unusual for one or 
more of the arbitrators to know as much as the expert with respect 
to the technicalities about which the expert is testifying. Naturally, 
the arbitrators are not as susceptible to emotional pleas for sympathy 
as jurors traditionally are. Moreover, a party to an arbitration 
proceeding is indeed ill-advised if he deliberately tries to becloud 
the issues or to confuse the arbitrators because he feels the case is 
going against him. 


Award Is Final 


In court litigation, even after a judgment has been rendered, the 
unsuccessful party has available the remedy of appeal. This means 
that the record of the trial will be searched for possible errors of a 
strictly technical nature, such as the court’s admission or refusal 
to admit certain evidence. The appealing party may also seek to 
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upset the decision on the merits. A substantial additional expense 
and delay must necessarily follow and it is not infrequent the result 
that the entire case may have to be retried. In arbitration, the ar- 
bitrators are not bound by the strict rules of evidence. They may 
receive any testimony or data or any documents which tend to be 
pertinent to the issues and whose consideration will promote the 
ends of justice. The award, when rendered, is final. It may not be 
attacked for any reasons except corruption or partiality of the ar- 
bitrators or on the ground that a party has been denied a full hear- 
ing. A disgruntled loser may not attempt to seek another trial by 
urging legal technicalities such as the admission or exclusion of cer- 
tain evidence. More important, such party may not attack the 
merits or substance of the award. In this vital regard the judgment 
of the arbitrators, when rendered, is final. 

When an out-of-town or out-of-state account defaults in pay- 
ment, legal action means the institution of suit in the debtor’s baili- 
wick through corresponding attorneys. The case must be proven 
through depositions or by having the witnesses and the records 
present at the trial in the foreign jurisdiction. In arbitration the 
hearing must be conducted at the place designated by the arbitration 
agreement which is normally the city where the seller has its place 
of business. This puts the shoe on the other foot. Now it is in- 
cumbent upon the debtor to bring his witnesses and his records to 
the credit man’s home territory if he wishes to resist payment of a 
past due account. 


Step By Step 


The credit executive who examines the benefits of arbitration will 
come to the conclusion that it is indeed an invaluable ally. Not only 
does it assist the sales organization by minimizing spurious claims, 
but it also assists the credit department by sharply reducing the 
period of credit exposure. To put this ally to work for him, the 
credit executive should take these affirmative steps: 

1. See to it that his sales contract contains an arbitration clause 
as one of the conditions of sale. 

2. Be certain that the arbitration clause is of sufficient scope and 
comprehensiveness so as to cover any dispute that may arise under 
the sales contract. 

3. Select an established arbitration tribunal and designate it by 
name in the arbitration clause so that arbitration, if required, will be 
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conducted under the auspices and rules of that tribunal. 
It is vital that the sales contract contain an arbitration clause if 
the credit executive wishes to avail himself of arbitration as a matter 


of right. While it is true that controversies, after they arise, may 
be submitted to arbitration by a formally executed submission agree- 
ment, this is a poor substitute. Obviously, after a dispute arises one 
of the parties to the controversy may be reluctant to agree to ar- 
bitration. On the other hand, when an arbitration clause is con- 
tained in the sales contract as one of the conditions of sale, there is 
no need for further documents. Proceedings can be promptly insti- 
tuted merely by filing a demand for arbitration. 

A properly drawn arbitretion clause should not be restrictive. It 
should be of sufficient scope to cover all possible disputes under the 
sales contract. Arbitrators derive their power and authority from 
the agreement to arbitrate, which is the arbitration clause contained 
in the sales contract. If the arbitration clause is not sufficiently 
comprehensive and inclusive, the power of the arbitrators is thereby 
similarly limited. Should an award be rendered which covers issues 
not within the scope of the power or authority of the arbitrators, the 
award will be vacated and set aside. 

There are various methods of setting up the procedure for arbitra- 
tion. It can be done by merely providing in substance that all con- 
troversies that may arise under the contract shall be settled by 
arbitration. The disadvantage of this arrangement is that it is in- 
complete. Should one of the parties refuse to arbitrate, the other 
party may be forced to institute a court proceeding to obtain an 
order to compel arbitration. Similarly, such an incomplete provision 
invites court proceedings to compel the resisting party to designate 
an arbitrator. 

Thus, it is far more preferable to have the arbitration clause direct 
that arbitration shall be held pursuant to the rules of a designated 
arbitration tribunal. The selection of an arbitration tribunal is a 
matter of preference. In this connection, it should be decided which 
tribunal is best adapted to handle disputes which may arise in the 
specific industry, which tribunal will be more readily acceptable to 
the majority of buyers in that industry and which tribunal is best 
organized to make its facilities available with reasonable promptness. 

There should also be taken into consideration the tribunal’s rules 
regarding the selection of arbitrators and the method by which pro- 
ceedings are conducted. 

As a general rule, arbitration tribunals use either the “panel” 
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system or the “party selection” procedure. Under the panel system, 
as used by an arbitration tribunal of international prominence, each 
of the parties to a dispute designates from a long list of arbitrators, 
those who are acceptable. The arbitrators mutually designated by 
both of the parties are selected to serve. Under the party selection 
system, each of the parties directly names an arbitrator of its 
choice and the two arbitrators so selected by the parties designate 
a third arbitrator or umpire. In certain trades a preference is some- 
times shown for the “arbitrator-examiner.” Under this arrange- 
ment all controversies relating to the quality of the merchandise 
in dispute are submitted to an arbitrator who hears the issues and 
personally examines or tests the merchandise in question. 

Make your selection and name the arbitration tribunal you choose 
to use for the settlement of your disputes, but name only one. 
Beware of the dual arbitration clause which provides, in substance, 
that all disputes relating to quality shall be heard by Tribunal “A” 
and all other disputes shall be submitted to Tribunal “B.” A wily 
adversary can use this dual clause as a means of staying any pro- 
ceeding that may be initiated and then of stalling its completion. In 
short, this otherwise well-intentioned clause can be used to subvert 
one of the most important attributes of arbitration, which is the 
avoidance of delay. 


For Example 


To illustrate by a specific example, let us assume that you wish 
to invoke arbitration against a delinquent account. Remember, you 
must institute the proceeding, and under the dual arbitration clause 
you are compelled to select the correct tribunal. If you choose 
Tribunal “B”, alleging a failure of payment as a breach of the 
sales contract, you may be met with the plea that you are in the 
wrong tribunal because of an asserted claim by the debtor of a 
breach of warranty that must be adjudicated by Tribunal “A.” If, 
on the other hand, you institute your arbitration proceeding in 
Tribunal “A,” your dilatory adversary will greet you with a claim 
of late or non-delivery or price modification, all of which issues 
must be heard by Tribunal “B.” And it is not unlikely for such 
stalling debtor to assert a series of claims by way of defense, some 
of which fall into the jurisdiction of Tribunal “A” and some of 
which must be heard by Tribunal “B.” Now what do you do?— 
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After you ultimately untangle the mess, change your arbitration 
clause. 

Arbitration, properly used, eliminates or short-circuits an im- 
portant element of risk involved in every extension of credit, by 
providing a method of obtaining a prompt settlement of disputes. 
Similarly, it eliminates or short-circuits a great source of economic 
waste by obviating needless litigation. Thus, arbitration can be a 
stabilizing factor in the credit field and should be utilized to its 
maximum extent. Use it properly, use it whenever it becomes 
necessary and your dividends will accrue in the form of reduced 
credit losses and a lower cost of collection. 





The Commercial Arbitration Rules, 
established by the American Arbitration Association for the admin- 
istration of its Commercial Arbitration Tribunals, have been revised 
to meet the growing needs of arbitration users, so that arbitration 
can continue to serve businessmen with speed, justice, and economy. 
The changes which were made concern sections dealing with: who 
may carry out the duties of the Administrator, initiating arbitration 
under an arbitration clause, fixing the locality, inspection or investi- 
gation by the arbitrator, reopening hearings, and administrative fees. 
According to the Foreword, the purpose of the Rules is “to assist 
the parties in obtaining an orderly, economic and expeditious proce- 
dure for the determination of their dispute. The Rules may be 
voluntarily adopted—either as part of a provision to arbitrate a 
dispute arising in the future out of a written contract or as a 
provision in an agreement to arbitrate an existing dispute. When 
so adopted, the Rules constitute an agreement between the parties 
and the Association, under which each is required to perform the 
duties specified and to meet the obligations that the Rules impose.” 
Copies of the Commercial Arbitration Rules as amended and in 
effect December 1, 1950 may be had upon request. 








Experiences of an Arbitrator in Engineering Disputes 


Cecil Bentham, C.B.E. 


Member of the Institute of Civil Engineers, the Institute of Mechanical 
Engineers and the Institute of Transport, England 


URING the last few years I have been appointed arbitrator in 
D connection with a number of disputes, mainly concerned with 
engineering equipment or performance of process plant. 

My experiences with the principal parties to a dispute is that they 
are usually conscientious business persons who have drifted into a 
dispute from no desire of their own, and who regard arbitration as 
the most satisfactory way of clearing up a dispute. Arbitration does 
not leave quite the same ill-feeling as may occur in legal processes 
and disputants usually remain very good friends and continue normal 
business relations afterwards, whereas a legal case frequently ends 
good personal business contacts. 

Disputants may be broadly classified as follows: Firstly, those 
who differ regarding some aspect of the plant and are anxious to find 
a satisfactory solution by the least troublesome method ; and secondly, 
those who seem willing to go through all the processes of law to 
secure what they believe are their maximum rights. 

Nearly all disputes commence with alleged technical faults which 
may be of a minor character. They may arise from constructional 
defects or failure of a plan to give a specified performance, but ulti- 
mately the question of cost is the decisive factor. In cases for the 
rejection of plant, parties will generally consider a compromise short 
of complete rejection and I rarely find vindictiveness in the presenta- 
tion of cases. There have, however, been fundamental differences 
on matters of principle which are more difficult to deal with than 
matters of detail. In all cases I look for the simple straightforward 
answer to both sides. 
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Machine Tools 


In several cases I have been able to bring the parties to a mutually 
satisfactory settlement without any formal award. One such case 
involved a keywaycutter which left a shaky edge; another, a thread- 
milling machine which did not produce a thread acceptable to the 
workshop inspector ; some cases dealt with leakage of oil, noisy gears, 
defective slides, and so on. These were all technical matters requir- 
ing expert engineering knowledge to understand their relative im- 
portance and propose satisfactory solutions. 

My recommendations were accepted in all cases without demur. 
This may have been helped by the fact that during part of the war 
period I was Deputy Controller General for Machine Tool Control, 
London. My experience with machine tools and engineering affairs 
generally was undoubtedly a contributory factor and possibly avoided 
expenditure of large sums in replacing plant. 


Process Plant 


Another type of case which required high technical knowledge in- 
volved process results from a series of machines or operations: e.g., 
a wire rope plant which from a number of machines did not give the 
combined result required, a galvanizing plant including a complete 
process, and equipment for manufacturing cloth caps. 

In addition to engineering knowledge such cases require a wide 
understanding of the uses to which such plants can be put. 


Charges for W ork Performed 


Nearly all disputes involve the question of charges at some stage. 
This may arise as a consequence of rectifying defects or it may be a 
plain difference of opinion about the actual charge or method of com- 
puting it. 

One case involved the amount to be paid for installation work 
done on weekends and at night during the Christmas holidays with- 
out interference with the normal operation of the plant. Drawing 
upon my experience as a labor negotiator, I explained the position 
of the workers to the owner of the plant. He readily paid what 
would have been regarded as an excessive charge for the same work 
done outside the holiday season. 

Another case related to alleged excessive charges, again due to 
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vagueness of contract terms. No amount had been fixed and in my 
opinion the charge was excessive. The work consisted of over- 
hauling a series of machines, and on exploring the work of the engi- 
neers concerned I concluded that they should never have been 
entrusted with the work. I regarded the user as much to blame for 
looseness in placing the work with an unsuitable firm. I suggested 
a compromise which was readily accepted by. both parties. 

Most disputes regarding cost of work appear to be due to in- 
definite orders which lead to real misunderstanding 2bout the condi- 
tions and cost of carrying out the work. 


Informal Settlement 


From the foregoing it will be evident that I make every endeavor 
to bring the two parties together and recommend them to accept a 
compromise, but when required I make a formal award and so far 
this has been accepted without question. 


Legaj Cases 


Perhaps the most difficult conditions arise when parties to a dis- 
pute have had long drawn-out negotiations through their legal ad- 
visors. Such cases require most careful approach by an arbitrator 
because as a last recourse (in England) his award can be set aside 
by a High Court Judge. Consequently an arbitrator must have a 
fairly intimate knowledge of his legal limitations when dealing with 
the various phases through which he must pass. 

In all cases I make quite sure that both parties are willing to ac- 
cept the nomination by the competent authority, and I have only 
encountered one case where my nomination was not readily accepted. 
Although in that case the President of a certain Chamber of Com- 
merce nominated me arbitrator in accordance with the terms of the 
contract, one of the parties pressed that a King’s Counsel and not a 
professional engineer should act as arbitrator. The case clearly con- 
cerned highly technical, physical and commercial problems as well as 
involved legal questions of contract. I recognized that as a last 
resort the courts might have to decide on strictly legal issues, but 
that very protracted proceedings would result. The upshot was that 
the principal parties eventually realized that the expense of legal 
proceedings was likely to be more than the case was worth, and com- 
promised between themselves. 
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In another case I arranged a meeting of principals and their legal 
advisors, at which I said that in my opinion the case should not 
have arisen. I offered to make an award if they wished me to go 
so far, but I pointed out a short cut and they accepted it. 

This is the essence of most disputes. The parties are so immersed 
in their own contentions that they do not take logical or objective 
views. An arbitrator is naturally more detached, can see both sides 
and can assess a reasonable settlement. 

Usually the technical reasons are sufficient and final. Sometimes 
commercial or elementary contract conditions are a deciding factor 
and in such cases an engineer with experience in commercial affairs 
can usually find a satisfactory settlement. On the other hand, when 
strictly legal problems are involved it is usually preferable to have 
an arbitrator from the legal profession, with the engineer acting as 
advisor or expert witness. 


Expenses 


In the interest of good commercial relations and the best use of 
the resources of industry, I favor the business compromise rather 
than the fight to a finish, My own fees are kept down and the 
disputants are not involved in further expense. I have observed 
that even the winner of a law suit is liable to be out of pocket, for 
the loss of his own time and energy far outweighs any financial gain 
or satisfaction he may extract from such an action. 

From a business aspect arbitration always minimizes the cost of a 
settlement and avoids excessive loss of time to all parties. 


Expert Witnesses 


When disputes reach the law courts the professional engineer 
ceases to be an arbitrator and becomes one of the class so frequently 
held in derision, known as expert witnesses. I have acted in this 
capacity in cases involving large sums of money. 

As a witness engaged by one party it is natural that more infor- 
mation is available from that side, but I always refuse to accept 
views or support statements which are in any way doubtful. 

This type of case widens one’s own experience and my admiration 
of the ability of legal authorities to understand problems in which 
they can have very little training- is unbounded. 











Highlights of the October Meeting, 
Arbitration Law Committee, AAA 


Begone tort calendars in the Supreme Court of the State of 

New York have become a major obstacle to the speedy adminis- 
tration of justice in New York. In this connection, Benjamin N. 
Feld of the Judicial Council of the State of New York referred, at 
the October 25, 1950 meeting of the Arbitration Law Committee 
of the American Arbitration Association, to the program of coopera- 
tion between the Association and the Municipal Court of the City 
of New York in the 1930’s whereunder arbitration was advanced as 
an alternative to such calendar congestion. He recommended that 
the Arbitration Law Committee, composed of prominent lawyers 
under the Chairmanship of John G. Jackson, explore the possibility 
of lending its support to such a program to relieve crowded condi- 
tions in the Supreme Court should it be advanced by the Judicial 
Council in the near future. Members of the Committee concurred 
in their willingness to give their full support to such a program 
and suggested that support also be sought from the Committees 
on Arbitration and on the Supreme Court of the Association of the 
Bar of the City of New York and from the Superintendent of 
Insurance. 

The Committee renewed its discussion on a Draft Uniform Arbi- 
tration Law patterned largely upon the New York State Statute. 
A sub-committee had circulated copies of its Draft and members 
were invited to offer comments, criticisms and suggestions by 
December 15th, after which they will be analyzed and a revised 
Draft will be circulated to members in advance of the next scheduled 
meeting of the full Committee in April 1951. The consensus at 
the meeting was that the Uniform Law, just as the New York 
State Statute, should be a single document, covering both com- 
mercial and labor arbitration. 

The determination by the arbitrator of the issue of arbitrability 
was another major topic on the Committee’s agenda. Reports were 
offered by members of the Sub-Committee on Arbitrability, Robert 
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Abelow and M. Herbert Syme. Most of the members present ex- 
pressed their belief that parties should be urged to submit the 
question of arbitrability, should it arise, to the arbitrator. The 
administrative agency, they felt, should not assume the function of 
deciding whether a dispute is arbitrable before proceeding to appoint 
an arbitrator when required to do so under the terms of a con- 
tract.* Osmond K. Fraenkel, Chairman of the Sub-committee, will 
submit at the April 1951 meeting a report embodying Sub-committee 
recommendations and important elements of this discussion. 

Publication of the pamphlet setting forth the revised Standards 
for Commercial Arbitration, under the auspices of the Bernheimer 
Arbitration Education Fund, was announced at the meeting. It is 
now available for distribution, and comments were invited from 
members of the Arbitration Law Committee. 

A note of sadnesss was injected into the meeting when in con- 
nection with several topics discussed the name of Julius Henry 
Cohen came up, reminding members of his passing on October 4, 
1950. A member of the New York Bar since 1897, Mr. Cohen was 
a pioneer in the organized arbitration movement in America. One 
of the founders of the American Arbitration Association in 1926, 
he remained until his death one of the most valued members of its 
Board of Directors, ever an active worker in the field and a prolific 
contributor to its literature. Mr. Jackson spoke for all Committee 
members in paying tribute to Mr. Cohen as a brilliant and distin- 
guished lawyer, well deserving of the prominence he had achieved. 
Arbitration and the law, he said, have suffered a real loss with the 
death of the man who worked tirelessly and devotedly for a cause 
he believed to be just. 


* See, for a further discussion of this question, “Case Study of an 
Ss Appointment When Arbitrability Was In Dispute,” page 283 of 
this Journal, 





Review of Court Decisions 


HIS review covers decisions in civil, commercial and labor- 

management cases. They are arranged under the main head- 
ings of: I. The Arbitration Clause in Contracts, II. Enforcement 
of Arbitration Agreements, III. The Arbitrator, IV. Arbitration 
Proceedings, and V. The Award. 


I. THE ARBITRATION CLAUSE IN CONTRACTS 


Unsigned order form calling for acceptance before it becomes binding was 
held not to contain an enforceable arbitration agreement. The seller sent a 
written order form to the buyer who retained the document, accepted two 
shipments and then refused a third. In Exeter Mfg. Co. v. Marrus (254 App. 
Div. 496, 5 N. Y. S. 2d 438), a divided court held a comparable order to 
contain a binding agreement on the theory that Art. 84, Civil Practice Act, 
has its own Statute of Frauds and requires a writing but not necessarily the 
signature of the party to be charged. Subsequently, the Court of Appeals 
held in Matter of Huxley (294 N. Y. 146) that an arbitration provision in 
bought and sold notes signed by a broker was valid on grounds of agency 
and could not be nullified by later documents sent by seller to buyer because 
they were not signed by the buyer. Accordingly, the court in the instant case 
held “that the principle that the arbitration sections carry their own peculiar 
Statute of Frauds is not universally recognized as law.” Airedale Worsted 
Mills, Inc. v. Bonnie Classics, Inc., 98 N. Y. S. 2d 353. 


Whether or not a contract covers employees hired after its execution was 
held a “controversy [which] calls for an interpretation or application” of the 
agreement. The contract recognized the respondent union as the sole bargain- 
ing agent for certain groups of employees including those in the service 
department. The company did not market electric typewriters until after the 
contract was made, and the union sought to have arbitrated whether or not 
it applied to employees hired to service them. The court held that the union’s 
petition called for the interpretation or application of the contract and, since 
there was an arbitrable issue, declined to take it upon itself to determine 
whether the contract covered the employees in question. Royal Typewriter 
Co., Inc. v. Mechanical & Electrical Workers Union of America, No. 1, 
N.Y.L.J., September 6, 1950, p. 381, Corcoran, J., aff’d 277 App. Div. 982. 


Incorporation by reference did not defeat arbitration under the subcontract 
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despite the fact that the “General Conditions” which contained the arbitration 
provisions were not attached thereto. The main contract referred to the 
“General Conditions” governing it and which were attached and made a part 
of it. The subcontract incorporated by reference the provisions of the main 
contract, a copy of which was attached without the “General Conditions.” 
The court held the subcontract contained a binding agreement to arbitrate. 
Hatzel & Buehler, Inc. v. George A. Fuller Co., 98 N.Y.S. 2d 870. 


Parties must agree as to subject matter of arbitration, and hence, where a 
contract exculpated an owner from a damage claim based on its action unless 
the action was not fairly within the contemplation of the parties when they 
entered into the contract, there could be no arbitration of any cause of action 
for damages caused by the owner. Herbert G. Martin, Inc. v. Municipal 
Housing Authority for City of Yonkers, 277 App. Div. 904, 98 N.Y.S. 2d 491. 


Agreement to arbitrate, concluded a few hours after a strike was called, 
was held not to have been obtained under duress. Accordingly, the court de- 
clared it valid and enforceable. Int'l Brotherhood of Teamsters, Chauffeurs, 
Warehousemen § Helpers of America, Local 145 (AFL) v. Purity Food Co., 
Connecticut Superior Court, Fairfield County, No. 81001, July 18, 1950. 


Arbitration agreement was held applicable to all plants of an employer 
wherever situated, under a provision making the contract between the associa- 
tion, of which the petitioning employer was a member, and the union applicable 
“to all of the employees now employed or hereafter to be employed by the 
several employers.” Moreover, such a question was deemed within the court’s 
jurisdiction on a motion to stay the arbitration proceeding. Dumont Electric 
Corp. v. Hammer, N.Y.L.J., July 6, 1950, p. 18, Schreiber, J. 


II. ENFORCEMENT OF ARBITRATION AGREEMENTS 


Substantive controversy having been adjudicated by state court, a pro- 
ceeding thereafter instituted in federal court to compel arbitration came too 
late. Even if the court were to direct arbitration, “it is not perceived how... 
[that] could be of any conceivable benefit to the plaintiff in an action already 
determined by a decision of the State Court . . . [which] obtained jurisdiction 
of that controversy long prior to the commencement of the present proceeding. 
A conflict of jurisdiction is always to be avoided if possible and it is a general 
rule that the right of a plaintiff to prosecute his suit in a court having once 
attached, will not be taken away by proceedings in another court.” Fremont 
Cake & Meal Co. v. Wilson $ Co., Inc., 183 F. 2d 57 (U. S. Court of Appeals, 
8th Circuit). 


Question of balance due after performance of contract was completed 
was held not covered by the arbitration provisions. The contract read that 
“pending decision of a dispute hereunder [by an authorized official of the Atomic 
Energy Commission], the subcontractor shall diligently proceed with the per- 
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formance of the work under this contract.” The court held that “obviously the 
subcontractor could not proceed with that which he had already completed, and 
the question of the balance due therefore is not such a ‘dispute’ as requires 
decision while the work is in progress.” Liberty Products Corp. v. H. K. Fer- 
guson Co., 90 F. Supp. 673 (D.C., E.D., N.Y.). 


Damages resulting from work stoppage were awarded the employer 
under a collective bargaining agreement which provided for arbitration before 
a work stoppage could be called. Such jurisdiction was conferred upon dis- 
trict courts by the Taft-Hartley Act. Defendant-union cited the U. S. Arbi- 
tration Act as inapplicable to contracts of employment of workers in interstate 
commerce, but the court held this did not prevent the employer and the union 
from agreeing contractually to submit their grievances to arbitration. Shirley- 
Herman Co., Inc. v. Int'l Hod Carriers, Building € Common Laborers Union 
of America, Local 210, 182 F. 2d 806 (Court of Appeals, 2d Circuit). 


Order directing arbitration is not appealable to court of appeals since it 
does not finally determine the action within the meaning of the Constitution. 
Thomas Wolstenholme Co. v. Ria Herlinger Fabrics, Inc., 300 N.Y. 751. 


Employer’s filing with NLRB of charges against union involving a labor 
dispute which was the subject of a pending arbitration, and bringing of an 
action for breach of the labor contract “constituted si ~h an abandonment of the 
arbitration agreement that it may not now compe! its enforcement.” Western 
Express Co., Inc. v. Int'l Bro. of Teamsters, Chauffeurs, Warehousemen & 
Helpers of America, Local 294 (AFL), 277 App. Div. 928, 98 N.Y.S. 2d 440. 


Dispute arising after expiration of the contract and covering persons who 
at the time the dispute arose were no longer in the employ of the respondent- 
employer and hence in no position to take advantage of the vacation provisions 
in dispute was held not arbitrable. Solomon (Retail & Wholesale Employees 
Union, Local 830) v. Times Square Stores Corp., 276 App. Div. 1081. 


Dilatory litigation barred arbitration where the complaint was served 
August 12, 1949; after which defendants made various motions and, when re- 
quired to accept the complaint, served their answer on October 15, 1949, moved 
for a change of venue three weeks later and appealed on January 5, 1950 from 
the order denying that motion. Although defendants allegedly reiterated their 
right to arbitration, “the court believes that they could not face in two direc- 
tions at once” and if they did not actually intend to waive, their conduct con- 
stituted an election not to insist upon that right. Otherwise, the motion 
to stay the court action “should have been made certainly not later than Octo- 
ber 4, 1949, and before they served their answer,” instead of April 5, 1950, to- 
gether with their motion for leave to serve their supplemental answer. Gold- 
schmidt v. Blum, N.Y.L.J., July 31, 1950, p. 161, Flannery, J. 


Cancellation, repudiation or breach of contract will not be considered by 
the court on a motion to stay an action or to direct arbitration. “The court is 
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not authorized to consider the merits . . . [but only] (1) whether there is in 
fact a dispute, (2) whether there is a contract to arbitrate and (3) whether 
there is a refusal to arbitrate. .. . Every other issue in the proceeding whether 
of fact or law and whether raised by denial or defense is for the arbitrator ex- 
clusively.” An agreement having been admittedly entered into, the court directed 
arbitration, refusing to consider the objection that the petitioner had allegedly 
repudiated the arbitration agreement when he breached his contract by failing 
to comply with all of the terms thereof. Goldman vy. Flash, N.Y.L.J., August 
15, 1950, p. 251, Murphy, J. 


Individual member of a corporate employer was properly made a party 
respondent in a proceeding to compel arbitration, for not only did the collective 
bargaining agreement expressly bind “the individual members” of the corpo- 
rate employer, but the individual signed the agreement as such member. Men- 
cher v. Frank Mfg. Furriers, Inc., N.Y.L.J., August 9, 1950, Brisach, J. 


III. THE ARBITRATOR 


New Jersey public utilities compulsory arbitration act was held consti- 
tutional. This Act was intended to cure the defects of the prior act, 
declared unconstitutional for failure to set forth adequate standards to guide 
the Board of Arbitration. It directs the Board to base its decisions on “(1) 
The interests and welfare of the public. (2) Comparison of the wages, hours 
and conditions of employment of the employees involved . . . [with those] of 
employees doing the same, similar or comparable work or work requiring the 
same, similar or comparable skills and expenditure of energy and efforts... . 
(3) Comparison of wages, hours and conditions of employment as reflected in 
industries in general and in public utilities in particular... . (4) The security 
and tenure of employment. ... (5) Such other factors . . . traditionally taken 
into consideration in the determination of wages, hours and conditions of em- 
ployment through voluntary collective bargaining, arbitration or otherwise be- 
tween the parties or in the industry.” The court found the standards “adequate- 
ly definitive” and “within the requirements of a proper delegation of legislative 
authority as construed by the courts.” Accordingly, the Board’s award of a 
Wage increase was vacated mainly because the Board excluded consideration of 
seme of the standards required by the Act and based its findings upon a con- 
sideration of trends. Moreover, the Board’s written findings of fact were made 
after rather than before issuance of its order, and it was not clear whether 
they were a product of the joint deliberations of all Board members as re- 
quired. The award of a modified union shop, in conflict with the Taft-Hartley 
Act, was also vacated. New Jersey Bell Telephone Co. v. Communications 
Workers of America, New Jersey Traffic Division, No. 55 (CIO), New Jersey 
Supreme Court, October 2, 1950. 


Statute of Frauds bound arbitrators in determining which of two rival 
real estate firms was entitled to commission on sale of realty. They were 
obliged to follow the law that a verbal exclusive listing to sell realty for com- 
mission violates the Statute, whereunder the listing is required to be in writing 
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and signed by the party to be charged. Albert v. Goor, 218 Pacific Reporter 2d 
Series 736 (Supreme Court of Arizona). 


An arbitrator is not “a party to the special proceedings” and therefore 
cannot enter judgment for the amount of his fee against a party named in a 
court order in which his fee was fixed, the method of payment was specified 
and the award was confirmed. Judgment can only be entered in favor of a 
party as defined in Sec. 472 Civil Practice Act. R-G-R Construction Corp. v. 
Mizhir, N.Y.L.J., September 22, 1950, p. 558, DiGiovana, J. 


Appointment of a corporation as an appraiser by the owner-insurer is 
binding; the doctrine of ultra vires is for the benefit of stockholders, directors 
or contracting parties—not for disinterested third parties. The result is not 
defeated by the fact that the corporate name was signed on the oath attached 
to the appraisal, since an appraisal is not an arbitration. Syracuse Savings Bank 
v. Yorkshire Ins. Co., Ltd., 301 N.Y. 403. 


Appraisers, not being arbitrators, were not limited by evidence at hearing. 
In fact, a hearing was not even required to take place. Greely Sq. Bldg. Corp. 
v. ‘Bes-Joan Corp., N.Y.L.J., June 14, 1950, p. 2118, Steuer, J. 


Appointment as impartial umpire under industry-wide contract of a local 
union other than that involved in the proceeding but which was affiliated with 
the same international union did not disqualify the arbitrator and his award 
was upheld. United Piece Dye Works v. Textile Workers Union of America, 
Local 1983 (CIO), N.Y.L.J., June 27, 1950, p. 2257, Hammer, J. 


IV. ARBITRATION PROCEEDINGS 


Service by mail was upheld in accordance with an agreement to arbitrate 
under the Rules of the National Federation of Textiles, one of which states 
that the parties, by their agreement, consent to service by registered mail of 
any papers, notices or process “necessary or proper for the enforcement of the 
agreement and proceedings and for entry of judgment on any award...” 
Such agreement “constitutes an implied consent” to the entry of such award and 
judgment, held the court, referring to Mulcahy v. Whitehill, 48 F. Supp. 917 
(D.C. Mass., 1943), “for all practical purposes identical” with the case at bar, 
but involving instead the Rules of the American Arbitration Association. Ripley 
Fabrics Corp. v. Hymen, 91 F. Supp. 1007 (D.C.N.D. Ill, E.D.). In another 
case involving the same Textiles Rules and the same defendant, the Appellate 
Court reversed a judgment of the Circuit Court of Cook County, and entered 
a judgment for the plaintiff, referring both to the Mulcahy case and to Ripley 
Fabrics Corp. v. Hymen. Tanbro Fabrics Corp. v. Hymen, 341 Illinois Appel- 
late Court 396, 94 North Eastern 2d Series 93. 


Injunction pendente lite was granted certain members of the union, against 
whom no action was taken to expel them or suspend their membership for 
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electioneering activities in behalf of a rival union allegedly because such action 
would have subjected the union to penalties. “The court must conclude . 
that they are still members technically in good standing ...” Hence defendant 
union, by arbitrating with the employer in a case wherein the plaintiffs could 
have no standing, “seeks indirectly to penalize plaintiffs, although it probably 
could not directly accomplish this. . . . Equity should not sit idly by while this 
occurs, particularly since an injunction pendente lite injures no party here 
and maintains the status of plaintiffs during the impending election.” Barker 
v. Barile, 96 N.Y.S. 2d 535. 


Determination of a fire loss is not an arbitration proceeding and nothing 
in Sec. 1448 Civil Practice Act requires that an appraisal authorized by the 
standard fire insurance policy provisions of Sec. 168 Insurance Law be treated 
as though it were. Syracuse Savings Bank v. Yorkshire Ins. Co., Lid., 301 
N.Y. 403. 


V. THE AWARD 


Pennsylvania award under Act of 1927 has same effect as jury verdict 
in the absence of error of law. In fixing the value of a decedent’s interest in 
a partnership at $150,000, the arbitrators, believing they were not bound by a 
cash offer of $215,000 made to the surviving partner for his share, did not take 
it into consideration. The executor claimed the arbitrators had refused to con- 
sider pertinent evidence, and the court remanded the case, holding that while 
the arbitrators were not bound by the $215,000 offer, they were obliged to con- 
sider it. The arbitrators then held that after considering all the evidence in- 
cluding the offer, they again found the value to be $150,000, but the executor 
alleged they could not have given weight to the offer since they did not alter 
their award. The Supreme Court of Pennsylvania upheld on appeal the Court 
of Common Pleas, pointing out that the arbitrators’ statement was not neces- 
sarily refuted by the fact that they adhered to their original finding. “The 
value found by the board, in the absence of any error of law on their part, 
must, under the statute, be accepted with the same force and effect as the ver- 
dict of the jury.” McDevitt v. McDevitt, 73 Atlantic Reporter 2d Series 394. 


Ex parte award of the Connecticut Board of Mediation and Arbitration 
was upheld under Connecticut law, for although the employer failed to appear 
and evidence was introduced only by the union, the employer had been notified 
of the hearing but declined to participate. Intl Brotherhood of Teamsters, 
Chauffeurs, Warehousemen & Helpers of America, Local 145 (AFL) v. Purity 
Food Co., Connecticut Superior Court, Fairfield County, No. 81001, July 18, 
1950. 


California Labor Commissioner’s award is enforceable in the same manner 
as awards of private arbitrators, provided that no appeal is taken to the Su- 
perior court where the dispute is to be heard de novo. The court held that in 
settling disputes submitted to him, the Labor Commissioner acts as an arbi- 
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trator; powers he exercises are similar to those which may be conferred on 
private arbitrators uncer the statute. His awards may be confirmed in court 
despite the fact that the successful party may bring an independent action at 
law to enforce the award. “There appears to be no justification” for denying 
his awards “as speedy and summary a method of enforcement as those of pri- 
vate arbitrators if no de novo hearing has been sought.” The Supreme Court of 
California held therefore that the Superior Court had jurisdiction to hear and 
determine a motion to confirm the award. Robinson vy. Superior Court in and for 
Los Angeles County, 218 Pacific Reporter 2d Series 10. 


Law and facts were determined by the award and since no questions of 
law were reserved for the court in either submission or award, the correctness 
of the law applied by the arbitrators was not open on appeal from entry of 
judgment on the award. Bennett v. Lodgen’s Market, Inc., 90 North Eastern 
Reporter 2d Series 836 (Supreme Judicial Court of Massachusetts). 


Indefinite, incomplete award was held null and void. Which of two rival 
realty firms was entitled to the realtor’s commission was the issue submitted 
to arbitration. Yet the award contained no reference to one of the firms and 
awarded one-half the amount of the commission to the other. The court said: 
“It is difficult to understand the basis of the award. . . . [The Arbitrators] 
were laboring under a misapprehension as to the issues before them and the 
legal effect of the award.” Albert v. Goor, 218 Pacific Reporter 2d Series 736 
(Supreme Court of Arizona). 


Failure to state who owes money and to whom defeated an arbitration 
award which was otherwise an accurate statement of the corporation’s account. 
Howard v. Klion, N.Y.L.J., June 14, 1950, p. 2118, Steuer, J. 


Failure to state disposition of questions of discretion involved led the 
Court of Appeals to remit the matter to the Appellate Division for considera- 
tion of such questions, despite a modification of the award by the Appellate 
Division wherein it directed the parties to proceed before a new arbitrator, 
petitioner having stipulated for an order absolute in the event of an affirmance. 
Sec. 1462 Civil Practice Act provides that when vacating an award, the court 
“in its discretion, may direct a rehearing either before the same ... [or] new 
arbitrators.” Industrial Union of Marine & Shipbuilding Workers of America, 
Local 39 (CIO) v. Todd Shipyards Corp., 301 N.Y. 616. 


Retroactive wages paid as a result of collective bargaining and arbitration 
do not contravene Insurance Law provisions prohibiting life insurance com- 
panies from paying agents “compensation greater than that which has been de- 
termined by agreement made in advance.” Such provisions were enacted in 1906 
to correct existing abuses, said the court; they do not refer to and were not 
intended to make unlawful the ordinary results of collective bargaining. More- 
over, the court set aside the insurance company’s claim that there were in effect 
binding agreements fixing the agents’ compensation during the period in which 
the hearings took place. True, individual agency agreements existed before the 





ee a 





i —_ i- Ap an 4 oe ae ek 6 














Review of Court Decisions 309 





disputes arose; however, they provided for termination by the company on two 
weeks’ notice or by any agent on one week’s notice. Notices by the union that 
present wages were unsatisfactory, and later negotiations, agreements and 
arbitrations put an end to those agency agreements under their own terms. 
Metropolitan Life Ins. Co. v. James H. Durkin (United Office and Professional 
Workers of America), 301 N.Y. 376. 


Mortgagee is not bound by appraisal conducted by owner and insurer 
when the standard fire insurance policy provides that “loss or damage .. . shall 
be payable to. . . first mortgagee . . . and this insurance, as to the interest of 
the mortgagee . . . shall not be invalidated by any act or neglect of the mort- 
gagor or owner ;” and, further, that “in case the insured and this Company shall 
fail to agree as to the amount of loss or damage, each shall . . . select a com- 
petent and disinterested appraiser.” The mortgagee has a separate, inde- 
pendent insurance and is entitled to notice and the opportunity to participate as 
a principal in the appraisal. Syracuse Savings Bank v. Yorkshire Ins. Co., Ltd., 
301 N.Y. 403. 


Award is a final determination of the merits and the parties, having sub- 
mitted their dispute to arbitration, cannot “ask the court to substitute its judg- 
ment for that of the majority of the arbitrators” (Matter of Wilkins, 196 N.Y. 
494). Hence a mere error of judgment either as to law or facts cannot be the 
basis upon which an award will be set aside. Since the arbitrators did not ex- 
ceed their powers, did not execute them imperfectly and did not miscalculate 
the figures, an award of a comparatively small balance due an employee as 
commissions was upheld. Silver Refrigerator Mfg. Corp. v. Clementi, 99 
N.Y.S. 2d 767. 


Invalidity of agreement or claim that award required illegal conduct 
could not be asserted as defenses in an action to confirm the award. “It is too 
late . . . to question the existence of a valid arbitration agreement on the 
present motion to confirm,” said the court, and “the contention that compliance 
with the award would make the employer guilty of a misdemeanor and subject 
to a fine or imprisonment, or both, is overruled. ... Knowing that the proposed 
arbitration would, if the union’s claims were upheld, compel the employer to 
make payments to the union which the employer maintains are illegal and im- 
proper, the latter wholly ignored the arbitration proceedings and defaulted at 
the hearing before the arbitrator. It thereby waived its rights to raise the 
points now made by it.” Dumas v. Atlas Cork Works, Inc. 99 N.Y.S. 2d 493. 


Fair rental arbitration award was held binding on tenants who after the 
award was delivered to them entered into a lease based thereon, despite the fact 
that the award was neither filed nor confirmed. The court held that it was 
the duty of the tenants, if they wished to challenge the award, to register their 
objections in court within the statutory time limit. Acquiescence in the award 
by their action was construed as a waiver by the tenants of the necessity for 
the landlord to file or confirm the award in court within the time prescribed by 
law. Imbrici v. Madison Ave. Realty Corp., 99 N.Y.S. 2d 762. 











Publications 


The Pennsylvania Arbitration Act: A Symposium, 24 TEMPLE LAW 
QUARTERLY 137 (1950). Lawrence Brown and Seymour P. Kaye introduce 
the comments of industrial relations authorities by defining the major problems 
under the 1927 Act: the exclusion of contracts for personal service and the 
provision that awards shall be enforced as judgments in actions at law, thus 
eliminating equitable decrees. They propose “legislative amendment of the 
present statute to include collective bargaining agreements within its scope.” 

J. Charles Short points out that the 1927 Act does not displace common 
law arbitration and “until such time as the legislature clarifies the statute, con- 
tracting parties probably should not rely upon invoking the statute but should 
supplement common law arbitration by carefully drawn arbitration agreements.” 
Awards would then be specifically enforceable where the parties had expressly 
agreed to arbitrate the particular issue. 

Lewis H. Van Dusen, Jr. says that if the agreement or submission specifies 
whether the Act or common law is to govern, that is controlling. If unspeci- 
fied, the parties may elect either one expressly or by their actions. There are 
also court decisions holding that a party to a completed arbitration may make 
the election when choosing the means of enforcing the award. The author 
prefers, however, “to adhere to a rule which regards the initial steps in the 
arbitration as determinative of its nature,” especially since procedures which 
are correct under one may invalidate an award under the other, and also be- 
cause “permitting the nature of an arbitration to remain undetermined until the 
award has been made would introduce uncertainty into, and impair the finality 
of the arbitral process.” 

Sidney G. Handler and L. G. Lichliter underscore the need to extend cover- 
age of the Act. Edward W. Carter went even further, calling for “a compre- 
hensive arbitration statute similar to that in use in New York State, defining 
the rights of the parties and providing a broad basis for the harmonious ad- 
judication of commercial and labor disputes.” 

After analyzing and interpreting decisions under the Act, M. Herbert Syme 
concludes: “The Arbitration Act of 1927 certainly does not apply to labor dis- 
putes where a mandatory decree is sought. Second the common law is no ade- 
quate substitute. Third, the labor agreement with the unnamed arbitrator might 
be subject to attack. Fourth, it is uncertain whether the Act applies to labor 
disputes.” Charles A. Wolfe adds that “a proper and just determination of 
the dispute . . . in accordance with the terms of the collective bargaining 
agreement” are possible “only by making such decisions subject to the Act.” 


Labor Arbitration in Pennsylvania, Leon Ehrlich, 24 TEMPLE LAW 
QUARTEFLY 107 (1950). Contending that all arbitration is the product of 


310 








= «. Be A. * & 4 


- «- «ai SF et oD 


e - «& A. 4 of FS OO 


A a 


— os .3-»s** = © 4 a4 6 = Fra wr 











Publications 311 





contract and placing emphasis upon the lack of basic difference between labor 
and non-labor arbitration, the author traces the historical pattern of both from 
the 17th Century to the present in Pennsylvania. With generous references, he 
discusses Pennsylvania labor arbitration practice and concludes: (1) The courts, 
by citing arbitration law in non-labor cases, fail to distinguish between labor 
and non-labor arbitration. (2) Labor arbitration may be conducted under the 
Act or under common law. (3) The court has applied, “though in a somewhat 
restricted and hesitant manner,” the 1927 Act to labor arbitration. 


The Technical Engineering Service of an American Trade Union, Solomon 
Barkin, 61 INTERNATIONAL LABOUR REVIEW 609 (1950). This ex- 
cellent, comprehensive article by the Research Director of the Textile Workers 
Union of America (CIO) discusses the employment of technicians by trade 
unions, with emphasis upon the technical service which he himself has built 
up in the TWUA. 

He first traces the change in the attitude of unions from one of hostility— 
prevalent for many years and stemming from labor’s identification of scienti- 
fic management with anti-unionism—to a recognition of the need for such as- 
sistance. He then turns to the TWUA technical service, the primary function 
of which “is to aid and train the Union’s administrative personnel in the han- 
dling of problems of an industrial engineering character . . . [so as to] make 
these officials self-reliant,” hence “able to understand fully the employers’ pro- 
posals and their implications and . . . the methods by which they have been 
derived.” 

The technical service has two major and several minor functions. The most 
general function is advisory: it is to help the Union develop its policy. In this 
connection Mr. Barkin etches briefly some of the broad policy lines which have 
been developed over the years. 

The second major function—to aid in applying the policies evolved “with a 
view to solving specific problems at each level of operation”—sets four tasks 
for the Union’s technical services: (1) To aid in union organizing drives by 
sharpening up job complaints or furnishing information regarding job problems. 
Specific complaints must be reduced to generalized grievances relating to the 
mass of workers, and the Union’s remedies must be clearly defined. (2) To 
aid in contract negotiations by analyzing and defining the bargaining issues, 
compiling data with which to meet management’s contentions, evaluating man- 
agement’s use of time study and allied techniques, and working out adaptations 
of Union policy. (3) To handle specific job grievances. Technicians must 
define the issues, analyze the contract, advise local unions on the remedy, col- 
lect necessary data and if necessary argue the issue. The ultimate aim is to 
establish orderly channels of information between company and local union. 
(4) To aid local representatives in handling the Union’s case in arbitrations. 
This may require worker interviews, additional floor studies, investigation of 
available experience and literature, preparation of briefs and exhibits and even 
presenting the case. 

Minor functions include training Union leaders, interpreting developing tech- 
nology, inducing labor-management cooperation, developing standards on mill 
conditions and educating management and the public. 

Mr. Barkin concludes that “trade unions have in part outgrown their atti- 
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tude of protest” against management’s demand for “greater industrial efficiency, 
high levels of worker effort and a large share of the benefits of increases in 
industrial productivity. . . .Their views and actions have therefore been prima- 
rily designed to establish controls which will give workers protection from, and 
a share in the benefits of, these advances, thereby moderating the human cost 
of industrial production.” 


Report of Second Industrial Relations Conference, Industrial Relations 
Section, University of Montreal. This is an interesting presentation of the 
four papers delivered, with transcripts of the discussion periods. 

Trends in Arbitration and Conciliation. Professor James C. Cameron of 
Queen’s University deals with Canadian industrial relations disputes arising 
during negotiations for a new contract and those arising in the course of 
performing a contract. He discusses how conciliation and arbitration should 
work, how they do work, and how they might be improved; and also the 
law’s requirements that disputes over contract negotiation must go to concilia- 
tion and disputes concerning the meaning and violation of an agreement must 
be settled by arbitration. He concludes that since permanent arbitration 
facilities have not been developed in a large part of Canadian industry, it is 
impossible “to support the view that arbitration is the way—the only way— 
to settle labour disputes. . . . However, there is a strong presumption that 
arbitration is a very desirable procedure in the settlement of contract-observ- 
ance disputes, in that it can effect settlements without loss to the employer, to 
the employees or to the general public. . . . Arbitration practices will be- 
come less and less open to criticism and objections as labour and manage- 
ment come to use them as they are intended to be used,’—i.e., when they 
come to arbitration “prepared to play the game according to the rules.” 

Collective Bargaining Trends. Professor George W. Taylor defines col- 
lective bargaining and discusses some of the trends: (1) The growing appre- 
ciation of responsibilities and draw-backs inherent in collective bargaining, 
among them “the battle for exclusive loyalties” between some managements 
and some unions. (2) The development of collective bargaining in some 
industries into a militant rather than a cooperative relationship. (3) The 
inclusion of pensions within the scope of collective bargaining. (4) Conflict- 
ing claims as to whether unions create a monopoly. (5) The tendency toward 
multi-employer bargaining. (6) The increasing use of arbitration. 

Recent Steel Labour Dispute and Its Effect on Pensions. Professor Car- 
roll R. Daugherty discusses some of the economic aspects of pensions and 
offers certain “tools of analysis or a certain framework of thinking” to guide 
the reader. He then discusses the recent steel labor dispute against the back- 
drop of American unionism. 

Some Essentials of Management Policy in Industrial Relations. Dr. Bryce 
M. Stewart divides management policy-making into cooperation with non- 
management groups, cooperation with other managements, and policy-making 
for the individual enterprise. (Montreal: Laplante & Langevin, 1950, 128 
pages. ) 


Fifty Years of Canadian Industrial Relations are chronicled in 50 LABOUR 
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GAZETTE 1261 (1950), an anniversary issue dealing with, among other topics, 
The Growth of Labour Organization in Canada, 1900-1950 and with Canada 
and the World Movement Towards Social Justice, a story of Canada and the 
International Labour Organization. 

In Fifty Years of Labour Legislation in Canada, there is presented in both 
chapter and table form the development of labor laws, including those regu- 
lating disputes-settlement. It may be interesting to summarize the latter: 
In 1900, the Conciliation Act established the first Department of Labour and 
provided for conciliation upon the request of parties to the dispute. The 
1903 Railway Labour Disputes Act provided for conciliation in disputes in- 
volving railway workers. The Conciliation and Labour Act of 1906 consoli- 
dated the two prior acts. The Industrial Disputes Investigation Act was 
passed in 1907, making investigation of a dispute compulsory before a strike 
or lockout could legally take place. It was applicable to the mining, trans- 
portation, communication and public utilities industries. Following Privy 
Council decision, this Act was amended in 1925 to enable it to apply to the 
same field as before but through joint action of Parliament and Provincial 
legislatures. The Wartime Labour Relations Regulations were formulated 
in 1944, suspending the Industrial Disputes Investigation Act and imposing 
upon representatives of both employers and employees the obligation to nego- 
tiate in good faith. The 1948 Industrial Relations and Disputes Investiga- 
tion Act repealed the Industrial Disputes Investigation Act and revoked the 
Wartime Regulations, but combined the compulsory collective bargaining pro- 
visions of the latter with the conciliation and investigation features of the 
former. 

In Conciliation Law and Practice in Canada, Ronald Hooper, an Industrial 
Relations Officer of the Department of Labour describes the incidents that 
led to changes in the conciliation system made in response to the needs of 
labor, management and the general public. 


Productivity—and Collective Bargaining, Benjamin M. and Sylvia K. 
Selekman, 283 HARVARD BUSINESS REVIEW 127 (1950). The authors 
examine characteristic controversies bearing upon productivity which arise in 
day-to-day activities, and discuss them through the arbitration procedure and 
the case studies of two companies. They divide their arbitration case examples 
under incentive systems and technological improvements, and then consider 
such shop practices which are important in maintaining the rate of output 
as absenteeism, work assignments, crew composition, job content, discipline, 
promotions and others. 

The authors’ thesis is that in order to overcome obstacles to productivity 
we must examine the “regular bargaining procedures for promoting orderly 
resolution of protests . . . [and] orderly acceptance of the operating deci- 
sions.” However, both sides must recognize “that the institutional procedures 
of adjustment, like the human resistances which occasion theri, do not exist 
as things in themselves, operating in uniform ways toward sure, pre- 
dictable results. Rather, the character of both union and company, the per- 
sonalities of both labor and management officials, and the framework of rela- 
tionships within which they deal together, all condition the operation of the 
collective procedures. That is why effective handling of productivity problems 
emerges sooner or later a function not only of dealing with specific cases but 
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of building (or rebuilding) underlying union-management relations.” 


Problems in Labor Relations, Benjamin M. Selekman, Sylvia K. Selekman 
and Stephen H. Fuller. This casebook, speaking largely through transcripts 
of arbitration proceedings, is arranged under three major headings: (1) In- 
ternal Relations: Problems in the Shop, (2) Institutional Relations: Problems 
at the Bargaining Table and (3) Conflict and Cooperation: Problems of Adap- 
tion Over Time. Following closely Benjamin M. Selekman’s Labor Relations 
and Human Relations, the case book, written in textbook style, regards collective 
bargaining as a study in human behavior encompassing the historical back- 
ground of the relationships involved within a constantly changing environ- 
ment. The use of the arbitration case approach is dynamic and stimulating, 
and leaves the reader with the feeling of a first-hand observer. (New York: 
McGraw-Hill Book Co., 1950, 672 pp., $5.50.) 


Employers’ Associations and Collective Bargaining in New York City, 
Jesse Thomas Carpenter. This is a study of how employers of from one to 
twenty workers in manufacturing, distributing, building, retailing and the 
service trades in New York City formed associations for the purpose of nego- 
tiating and administering labor agreements; and of the forms such associations 
have taken, the powers they exercise and the procedures they follow. Of 
special interest to Journal readers will be the chapter on “The Machinery and 
Processes for Settling Disputes,” which deals with patterns of grievance 
machinery, jurisdiction of administrative agencies, the executive director as 
mediator, informal settlements, uses of formalized grievance machinery and 
types of arbitration machinery. Most of the material contains references to 
specific industries and associations. (Ithaca: Cornell University Press, 1950, 
419 pp., $4.50.) 


Guidebook to Labor Relations Law. Sub-titled “Employer-Union Rela- 
tions Under Federal Regulations,” this ready-to-use guide was designed to meet 
the need for a plainly written summary of general principles of labor relations 
law and of the rules which have evolved under statutory and case law. It is 
concise, serves that purpose and contains references to the publisher’s Labor 
Cases series. However, the section entitled “Mediation and Conciliation of 
Labor Disputes” is unfortunately brief, dealing in six pages with the National 
Mediation Board established under the Railway Labor Act and with the Federal 
Mediation and Conciliation Service to which other general mediation facilities 
of the federal government were transferred by the Labor-Management Rela- 
tions Act of 1947. There are only token references to labor arbitration. 
(Chicago: Commerce Clearing House, Inc., 1950, 310 pp., $3, discounts for 
bulk orders.) 


Voluntary Collective Agreements in Australia and New Zealand, 
D. C. Thomson, 1 UNIVERSITY OF WESTERN AUSTRALIA ANNUAL 
LAW REVIEW 80 (1948). The author first surveys briefly relevant statute 
and case law in England, pointing up similarities to Australia and New Zealand, 
and then discusses in greater detail the industrial arbitration acts of Australia, 
New Zealand and various Australian States. Some of the author’s statements 
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are admittedly “broad and sweeping by nature, and no doubt, in detail, inac- 
curate. Their purpose is to illustrate the difficulties besetting any attempt to 
regulate industrial relationships by voluntary collective bargaining in Australia 
or New Zealand, the birthplace and stronghold of compulsory arbitration.” 


Controlling Factors in Economic Development, Harold G. Moulton. This 
well-annotated survey discusses the factors involved in both the unexpected 
economic progress which characterized the early part of the twentieth century 
in relation to the fundamentals of economic progress generally, and the sources 
of economic maladjustment which prevented even further progress. (Wash- 


ington, D. C.: Brookings Institution, 1949, 397 pp., $4.) 


Human Action: A Treatise on Economics, Ludwig von Mises. The 
fundamental psychological drives which in their manifestation, some hold, were 
largely responsible for the free enterprise system are shown in their several 
aspects, based upon a philosophy of the “market society.” (New Haven: Yale 
University Press, 1949, 889 pp., $6.) 


Arbitration Proceedings Under Article 84 of the Civil Practice Act, 
Harry L. Bristol, 24 ST. JOHN’S LAW REVIEW 254 (1950). With the 
aid of extensive references, the author deals with commercial arbitration under 
the Statute, commenting occasionally upon common law arbitration. There is 
an interesting section distinguishing appraisals from arbitrations. The author 
defines appraisals as “the reference of a collateral or incidental matter of 
calculation, the decision of which is conclusive of nothing except the amount 
due” and discusses judicial interpretation of the 1941 Amendment to the Stat- 
ute extending its coverage to appraisals. He also distinguishes between lim- 
ited and unlimited arbitration clauses under Section 1448, giving examples of 
each as so construed by the courts. He continues by way of a section-by- 
section discussion of Article 84. 

Following his analysis of the various sections, the author refers to the tre- 
mendous growth in commercial arbitration in the years since 1920, calling 
arbitration “a recognized procedure of American business and commerce.” 
He accredits its growth “to sponsorship by organizations such as the Ameri- 
can Arbitration Association, and to the general practicality of most merchants. 

[W]e know that the merchant is adapting himself more and more to 
its process by insisting that some type of arbitration clause be included in his 
contracts. This, in itself, is indicative of the trend. . . . Arbitration is 
a salutory arrangement recognized as beneficial in practically every industry 
today. That it has become increasingly advantageous to and approved by the 
merchant is convincingly clear when one considers its role as a time and ex- 
pense saver. . . . In a word, arbitration provides an accelerated and inex- 
pensive procedure resulting in an award conclusive in most cases, with little 
of the enmity which often erupts in court litigation, destroying a merchant’s 
good will.” 






Foreign Relations of the United States, 1933: Volume I, General. This 
volume contains over 800 documents on international political and economic 
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problems. One third of them relate to the Conference for Reduction and 
Limitation of Armaments, and in connection therewith the withdrawal of 
Japan from the League of Nations while maintaining representation in the 
Disarmament Conference, the German demand for arms equality as against 
French demands for adequate security guarantees, the withdrawal of the Hit- 
ler Government from the Conference and American efforts to have all nations 
enter into a non-aggression pact. Such other incidents as contributed to 
heightened political tensions in Europe as Nazi attacks on the Dollfuss regime 
in Austria and German-Polish relations concerning the Polish Corridor and 
Danzig, as well as efforts to reduce the tensions and cooperate for peace are 
also covered. The London Leoicmic Conference occupies another third of 
the documents, including consideration oi .iuiual economic and trade prob- 
lems in an atmosphere of perhaps the most severe depression the world had 
known. Such specific questions as inter-governmental debts, the reciprocal 
trade agreements program and the Foreign Bondholders Protective Council 
are dealt with. In all, the volume aids in understanding inter-governmental 
relations and economic problems, rivalries and cooperative efforts which formed 
the backdrop of World War II and present day world conditions. (Wash- 
ington, D. C.: Superintendent of Documents, 1950, 991 pp., $3.75.) 


Foreign Relations of the United States, 1933: Volume IV, the American 
Republics. Efforts to restore peace and to maintain good relations be- 
tween the states of the Western Hemisphere are the chief subjects of this 
volume in the series. The important role played by the Seventh International 
Conference of American States, held in Montevideo in December 1933, is dis- 
cussed extensively. Other interesting chapters deal with the combined efforts 
of the League of Nations and of the United States and other American gov- 
ernments to settle the Chaco dispute between Bolivia and Paraguay and the 
Leticia dispute between Colombia and Peru which gave rise to a boundary 
dispute between Ecuador and Peru. A section on Argentina deals with com- 
mercial and financial matters, and chronicles the steps in the eight and one- 
half years of negotiations leading up to the signing of the trade agreement 
between the United States and Argentina on October 14, 1941. This is an 
interesting and valuable volume which helps to point up the importance of 
establishing efficient machinery for the peaceful adjustment of inter-govern- 
mental controversies if nations are to co-exist and prosper. (Washington, 
D. C.: Superintendent of Documents, 1950, 812 pp., $3.) 


Cases and Other Materials on World Law, Louis B. Sohn. This is an 
excellent work on the constitutional and legal aspects of United Nations activi- 
ties and of UN Specialized Agencies, international juridical bodies and other 
international groupings. The book devotes Chapter IX, “International Courts, 
Arbitration and Conciliation,” to “Development of Pacific Procedures” and 
“Jurisdiction of International Courts.” The extensive bibliography will be a 
valuable tool for anyone interested in doing further research in the field. The 
material contained on arbitr-‘ion treaties generally and copies of various inter- 
national conventions fu. he pacific settlement of inter-governmental disputes 
represent a body of inf: rmation not easily available otherwise at a single 
source. (Brooklyn: The Foundation Press, Inc., 1950, 1363 pp., $8.) 
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AMERICAN: 


Sturges: Commercial Arbitrations and Awards, pp. 1082, $15.00 
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Blue Book of Inter-American Commercial Arbitration 
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